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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

DE 16-241
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE d/b/a EVERSOURCE ENERGY

Petition for Approval of Gas Capacity Contract with Algonquin Gas Transmission, LLC,
Gas Capacity Program Details, and Distribution Rate Tariff for Cost Recovery

Order Dismissing Petition
October 6, 2016

In this Order, the Commission dismisses Eversource’s petition requesting approval of a
contract to purchase capacity on the proposed Access Northeast gas pipeline, and associated
program details and distribution rate tariff. The Commission has determined that Eversource’s
proposed program is inconsistent with New Hampshire law. The legal authorities relied upon by
Eversource and other supporters of the petition do not overcome the policies preventing such
activity found within the Electric Utility Restructuring statute, RSA Chapter 374-F.
I EVERSOURCE’S PROPOSAL

On February 18, 2016, Public Service Company of New Hampshire d/b/a Eversource
(Eversource) filed a petition for approval of a proposed 20-year contract with Algonquin Gas
Transmission, LLC (Algonquin), for natural gas capacity on Algonquin’s Access Northeast
Pipeline Project (Access Northeast pipeline), and for recovery of associated costs through a new
distribution rate tariff, to be assessed on all of Eversource’s customers. In its petition,
Eversource sought approval of: (1) a 20-year interstate pipeline transportation and storage
contract providing natural gas capacity for use by electric generation facilities in the New

England region (the Capacity Contract); (2) an Electric Reliability Service Program to set
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parameters for the release of capacity and the sale of LNG supply made available to electric
generators through the Capacity Contract; and (3) a Long-Term Gas Transportation and Storage
Contract tariff for Eversource’s rates (Tariffed Rate) to be applied through a uniform cents-per-
kWh rate element on all retail electric customers served by Eversource, to provide for recovery
of costs associated with the Capacity Contract.

Eversource is a public utility headquartered in Manchester, operating under the laws of
the State of New Hampshire as an electric distribution company (EDC). Algonquin is an owner-
operator of an interstate gas pipeline located in New England. Algonquin is owned by a parent
company, Spectra Energy Corp (Spectra), a publicly-traded corporation headquartered in
Houston, Texas. Algonquin has partnered with Eversource’s corporate parent, Eversource
Energy, headquartered in Boston, Massachusetts, and Hartford, Connecticut, and with National
Grid, the parent company of EDC subsidiaries in Rhode Island and Massachusetts, to develop the
Access Northeast pipeline. In general terms, Eversource Energy’s EDC subsidiaries in
Connecticut, Massachusetts, and New Hampshire and National Grid’s EDC subsidiaries in
Rhode Island and Massachusetts, are each individually seeking regulatory approval of gas
capacity on the Access Northeast pipeline.’

The Access Northeast pipeline is intended to provide 500,000 million British thermal
units (MMBtu)/day of incremental gas transportation capacity and 400,000 MMBtu/day of
incremental liquefied natural gas (LNG) storage deliverability. Under its petition, Eversource

would hold contractual entitlements for firm gas transportation and storage deliverability up to a

: The Massachusetts Supreme Judicial Court issued an order prohibiting the Massachusetts Department of Public
Utilities from approving the companion petition from the Massachusetts affiliates of Eversource Energy and
National Grid. The Massachusetts Court concluded such a Capacity Contract would contradict the policy embodied
in the Massachusetts restructuring act, which removed electric companies from the business of electric generation.
475 Mass. 191 (2016).

Page 2
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Maximum Daily Transportation Quantity of 66,000 MMBtu/day, which would represent
7.4 percent of the total capacity of the Access Northeast pipeline. Eversource asserts that energy
cost savings resulting from the increased supply of gas capacity to New England electric
generators would exceed contract-related costs by a 3:1 ratio, excluding any additional capacity-
release revenues that would be credited to Eversource’s customers, thereby offering Eversource’s
customers significant benefits and justifying the recovery of the contract costs through rates.
IL PROCEDURAL HISTORY

With its petition in February, Eversource filed supporting testimony and related exhibits
along with a motion for confidential treatment of certain information. Algonquin filed a similar
motion for confidential treatment on March 10, 2016. The petition and subsequent docket
filings, other than any information for which confidential treatment is requested of or granted by
the Commission, are posted to the Commission’s website at

http://www.puc.nh.gov/Regulatory/Docketbk/2016/16-241.html.

There was significant interest in this docket from its inception. On February 22, 2016,
the Office of Consumer Advocate (OCA) filed notice of its participation on behalf of residential
ratepayers pursuant to RSA 363:28. Numerous other entities and groups sought intervenor
status. They included Algonquin, NextEra Energy Resources LLC (NextEra), Richard Husband,
TransCanada Pipelines (TransCanada), Portland Natural Gas Transmission System (PNGTS),
Exelon Generation Company, LLC (Exelon), Coalition to Lower Energy Costs (CLEC),
Tennessee Gas Pipeline Company (Tennessee), the New Hampshire Municipal Pipeline
Coalition (NHMPC), SunRun Inc., Pipe Line Awareness Network of the Northeast (PLAN),
Repsol Energy North America Corporation (Repsol), the Office of Energy and Planning, the

Conservation Law Foundation (CLF), and ENGIE Gas &LNG, LLC (ENGIE). On April 22,
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2016, the Commission issued Order No. 25,886, addressing intervention requests and certain
procedural issues.

In its March 24, 2016, Order of Notice, the Commission indicated that before assessing
the merits of Eversource’s proposal, it would determine as a threshold matter whether the
proposed Capacity Contract and the associated request for rate recovery, are consistent with New
Hampshire law. The Commission set deadlines for initial submissions and responses on the legal
issues of April 28 and May 12, respectively.

On May 10, 2016, the OCA filed a motion pursuant to RSA 363:32, for designation as
Staff Advocates, Electric Division Assistant Director, George McCluskey and Staff Attorney,
Alexander Speidel. The OCA alleged that, due to past involvement in the IR 15-124
investigation regarding gas supply constraints into the New England region, past pleadings at
FERC, involvement in regional wholesale market meetings regarding related topics, and alleged
statements made by Staff at a technical session in the instant docket, Messrs. McCluskey and
Speidel should be designated Staff Advocates. This motion received the concurrence of CLF,
Richard Husband, NextEra, and NHMPC.

III. POSITIONS OF THE PARTIES

A. Supporters of the Capacity Contract

Eversource, Algonquin, and CLEC? (collectively the Supporters) argue generally that
Eversource’s plans are authorized by a number of statutes, either standing alone or in
combination. The Supporters’ basic argument is that RSA Chapter 374-F, the electric utility
restructuring statute, was intended to lower energy prices and that an EDC’s purchase of gas

capacity to be used by generators could further that intent. The Supporters argue as well that

? Although CLEC supported the legality of an EDC entering into a long-term gas capacity contract, it objected to the
lack of a competitive procurement process for the Capacity Contract entered into by Eversource. CLEC Brief at 26-
29.

Page 4
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Eversource’s proposal could be considered to be part of its obligation to provide reliable service
at reasonable rates under RSA 374:1 and :2; or the type of “least cost” resource planning
required by RSA 378:37 and :38. They also point to the specific language in RSA 374:57, which
sets forth an EDC’s obligations when it “enters into an agreement with a term of more than one
year for the purchase of generating capacity, transmission capacity or energy”; and to
RSA Chapter 374-A, which discusses EDCs’ participation in electric power facilities. The
Supporters dispute the opposition arguments that Eversource’s plan would violate the Federal
Power Act and the Natural Gas Act. They maintain that the proposal is consistent with Federal
law and thus not preempted.

B. Opponents of the Capacity Contract

ENGIE, NextEra, CLF, OCA, Exelon, NHMPC, and PLAN, (collectively the
Opponents), all disagree. They argue that the most significant intention of the restructuring
statute, RSA Ch. 374-F, was to do what its title promised and restructure the industry to get the
EDCs out of the generation business completely. To the Opponents, lower rates were and
continue to be expected as a result of that restructuring, as competition for generation services
replaces the vertically integrated generation, transmission, and distribution structure that existed
for decades before. The Opponents view competitive markets and retail choice for consumers as
the key components of restructuring; rate effects are secondary to competition. They also claim
that in the restructured market, the risks associated with investments in generation would be
borne by the owners of that generation, not by the ratepayers of the regulated distribution
utilities. As for the other statutes that are part of the Supporters’ arguments, the Opponents’

general position is that the restructuring statute controls. They argue that those other statutes do
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not support Eversource’s proposal, either because they never meant what the Supporters argue,
or because they have been superseded by the more recent enactment of RSA Chapter 374-F.

The Opponents make two additional points to support their position. First, they argue
that the notion of an EDC charging customers for the costs of a gas capacity contract is
fundamentally inconsistent with the requirement that assets included in rate base must be “used
and useful.” They also assert that the proposed Capacity Contract and the release of gas capacity
to wholesale power generators is pre-empted by the Federal Power Act and the Natural Gas Act.
They cite to decisions by the Federal Energy Regulatory Commission (“FERC”), and recent
decisions by the United States Supreme Court to argue that state laws permitting proposals like
Eversource’s improperly interfere with FERC’s regulation of both the wholesale natural gas
market and the wholesale electric market.
IV. COMMISSION ANALYSIS

A. New Hampshire Electric Utility Restructuring Statute. RSA Chapter 374-F

The threshold question regarding any potential proposal for gas capacity acquisition by a
New Hampshire EDC is whether the Electric Utility Restructuring Statute, RSA Ch. 374-F,
(Restructuring Statute) prohibits such activity. All parties to this proceeding make arguments
based on the Restructuring Statute passed in 1996 and implemented over the course of many
years, including most recently through Order 25,920 (July 1, 2016) approving the divestiture of
Eversource’s remaining hydro and fossil electric generation facilities. We must determine: (1)
whether the functional separation of transmission/distribution activities on the one hand, and
generation activities on the other, called for by RSA 374-F:3, 111, would be violated by the terms

of Eversource’s proposal, and (2) if yes, whether this directive of the Restructuring Statute

? See Natural Gas Act 15 U.S.C. § 717c(b) (prohibiting preferential pricing for natural gas capacity releases) and
Federal Power Act 16 U.S.C.§824(b)(1)(giving FERC core responsibility for regulating electric transmission and
wholesale pricing).
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overrides, or supersedes, all other restructuring principles and therefore prohibits the Capacity
Contract and associated Tariffed Rate contemplated by Eversource.

In examining these questions, we apply traditional New Hampshire principles of statutory
interpretation. The New Hampshire Supreme Court first looks to the language of the statute
itself, and, if possible, construes that language according to its plain and ordinary meaning. The
Court interprets statutes in the context of the overall regulatory scheme and not in isolation. The
goal is to determine the Legislature’s intent. Further, the Court construes statutes, where
reasonably possible, so that they lead to reasonable results and do not contradict each other.
When interpreting a statute, the Court gives effect to all words in the statute and presumes that
the legislature did not enact superfluous or redundant words. See Appeal of Old Dutch Mustard
Co., Inc., 166 N.H. 501 (2014); State v. Collyns, 166 N.H. 514 (2014). When a conflict exists
between two statutes, the later statute will control, especially when the later statute deals with the
subject in a specific way and the earlier enactment treats that subject in a general fashion. Board
of Selectmen v. Planning Bd., 118 N.H. 150, 152 (1978); see also Appeal of Pennichuck Water
Works, 160 N.H. 18, 34 (2010) (quoting Appeal of Plantier, 126 N.H. 500 (1985)).

Because the Restructuring Statute contains numerous policy directives, we begin our
analysis of the statute with reference to its stated purposes.

I. The most compelling reason to restructure the New Hampshire electric

utility industry is to reduce costs for all consumers of electricity by harnessing the

power of competitive markets. The overall public policy goal of restructuring is

to develop a more efficient industry structure and regulatory framework that

results in a more productive economy by reducing costs to consumers while

maintaining safe and reliable electric service with minimum adverse impacts on

the environment. Increased customer choice and the development of competitive

markets for wholesale and retail electricity services are key elements in a

restructured industry that will require unbundling of prices and services and at

least functional separation of centralized generation services from transmission
and distribution services.

Page 7
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II. A transition to competitive markets for electricity is consistent with the
directives of Part 11, article 83 of the New Hampshire constitution which reads in
part: “Free and fair competition in the trades and industries is an inherent and
essential right of the people and should be protected against all monopolies and
conspiracies which tend to hinder or destroy it.” Competitive markets should
provide electricity suppliers with incentives to operate efficiently and cleanly,
open markets for new and improved technologies, provide electricity buyers and
sellers with appropriate price signals, and improve public confidence in the
electric utility industry.

RSA 374-F:1, I and II.

In addition to the overall statutory purposes, RSA 374-F:3 outlines the restructuring
policy principles that must govern the Commission’s approach to restructuring the New
Hampshire electric market. RSA 374-F:3, III states, in part:

When customer choice is introduced, services and rates should be unbundled to

provide customers clear price information on the cost components of generation,

transmission, distribution, and any other ancillary charges. Generation services

should be subject to market competition and minimal economic regulation and at

least functionally separated from transmission and distribution services which

should remain regulated for the foreseeable future. However, distribution service

companies should not be absolutely precluded from owning small scale

distributed generation resources as part of a strategy for minimizing transmission

and distribution costs.

The disagreement in this matter is based on the multiple objectives in the sections quoted
above. Supporters point to the purpose of reducing costs to customers, and argue that having
EDCs purchase gas capacity for use by electric generators will further that goal. Opponents
argue that competition, furthered by restructuring and unbundling, is the ultimate purpose of the
statutory scheme.

In weighing the restructuring policy principles of RSA 374-F, we agree with the
Opponents and find that the overriding purpose of the Restructuring Statute is to introduce

competition to the generation of electricity. The competitive generation market is expected to

produce a more efficient industry structure and regulatory framework, by shifting the risks of

Page 8
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generation investments away from customers of regulated EDCs toward private investors in the
competitive market. The long-term results should be lower prices and a more productive
economy. To achieve that purpose, RSA 374-F:3, III directs the restructuring of the industry,
separating generation activities from transmission and distribution activities, and unbundling the
rates associated with each of the separate services. A more efficient structure involves placing
investment risk on merchant generators who can manage that risk, and allowing customers to
choose suppliers, thus enabling customers to pay market prices and avoid long-term over market
costs. This purpose is underscored by the Legislature’s recent strong encouragement, through
the passage of HB 1602 and SB 221, to approve the 2015 Settlement Agreement that will
accomplish the functional separation of Eversource’s generation activities from its distribution
activities. See 2014 N.H. Laws Ch. 310 (H.B. 1602); 2015 N.H. Laws Ch. 221 (S.B. 221); and
Order No. 25,920 (July 1, 2016).

Based on that finding, we conclude that the proposal brought forward by Eversource is
fundamentally inconsistent with the purposes of restructuring. Specifically, we conclude that the
Capacity Contract is a component of “generation services” under RSA 374-F:3, III, which
requires unbundled, clear price information for the cost components of generation, transmission,
and distribution. The acquisition of the gas capacity is clearly related to an effort to serve
New England gas-fired electric generators with less expensive, more reliable fuel supplies.
Including such a generation-related cost in distribution rates would combine an element of
generation costs with distribution rates and conflict with the functional separation principal.

Having concluded that the basic premise of Eversource’s proposal — having an EDC
purchase long-term gas capacity to be used by electric generators — runs afoul of the

Restructuring Statute’s functional separation requirement, we turn to the question of whether any

Page 9
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of the other purported justifications would allow us to go forward in this proceeding to consider
the merits of the proposal. To analyze the effect of other statutes applicable to EDCs on the
Restructuring Statute, we must consider two issues. First, we must identify whether any of those
statutes standing alone would support the Eversource proposal, and, if so, how those statutes are
affected by the subsequent enactment of the Restructuring Statute.

B. Commission’s General Oversight and Other Utility Statutes

Supporters note that RSA 374:1 and RSA 374:2 require that EDCs provide safe and
reliable service at just and reasonable rates. They claim that by entering into the Capacity
Contract and then selling capacity to gas-fired electric generators, Eversource would both
increase reliability of electric supply and mitigate price spikes in the wholesale and retail markets
in New England. That would, in turn, help Eversource meet its obligations under RSA 374:1
(safe and reliable service) and RSA 374:2 (just and reasonable rates). While we agree that those
two sections of our supervisory statutes govern our regulation of Eversource’s provision of
distribution services, we do not agree that an EDC is responsible for either the reliability of the
generation supply, or the price of such supply. That function has been shifted to the competitive
marketplace for retail electric generation service in New Hampshire. For regional wholesale
electric markets, the responsibility for regulating reliability and pricing remains with ISO-NE
and FERC. See Federal Power Act, 16 U.S.C. § 824 (federal jurisdiction over electric
transmission and wholesale electric sales).

Supporters also claim that the least cost planning statutes, RSA 378:37 and 378:38, create
an affirmative obligation for Eversource to plan for adequate energy supply resources. The

Legislature has set the goals for planning as follows:
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The general court declares that it shall be the energy policy of this state to
meet the energy needs of the citizens and businesses of the state at the lowest
reasonable cost while providing for the reliability and diversity of energy sources;
to maximize the use of cost effective energy efficiency and other demand side
resources; and to protect the safety and health of the citizens, the physical
environment of the state, and the future supplies of resources, with consideration
of the financial stability of the state’s utilities.

RSA 378:37. In fulfilling its planning obligations a regulated utility is required to do a number
of assessments, including:

III. An assessment of supply options including owned capacity, market
procurements, renewable energy, and distributed energy resources. ...

VI. An assessment of the plan’s long- and short-term environmental,
economic, and energy price and supply impact on the state.

VII. An assessment of plan integration and consistency with the state energy
strategy under RSA 4-E:1.

RSA 378:38, III-VII. The Supporters reason that if the required assessments of generating
capacity, price, and supply show that more gas is needed, and if the gas-fired generators are
unwilling to purchase the necessary capacity, then it is the responsibility of the EDCs to do what
has to be done and commit to those purchases.

Reading the planning statutes together with RSA Ch. 374-F, however, we do not find that
the statutes permit the re-joining of distribution and generation functions in the manner provided
by the Capacity Contract. The planning statutes must be read in concert with RSA Ch. 374-F
and in light of the industries to which they apply. RSA 378:38 applies to both electric and
natural gas utilities, and those industries now differ in a fundamental way. While natural gas
utilities continue to arrange natural gas supplies for their residential and small commercial
customers, following electric restructuring, electric utilities do not arrange electric supply for
their customers. Instead, pursuant to RSA 374-F:3, V(c), electric utilities provide electric supply

through default service, which is offered only to those customers who have not opted to purchase
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their electricity from a competitive supplier. Default service is designed to be a safety net for
customers who do not choose an independent competitive supplier. Further, default service must
be competitively procured. Id. As a result of the Restructuring Statute, electric distribution
utilities are no longer required to conduct long-term planning for electric supply. Accordingly,
we find that in a restructured electric industry, the planning requirements for an EDC are limited
to procurements of electric supply for the EDC’s default service customers. That obligation is
not broad enough to justify approval of a proposal like Eversource’s.

Supporters also point out that the 10-Year New Hampshire State Energy Strategy,
referenced in RSA 378:38, VII, encourages exploration of ways to increase gas pipeline capacity
in New England. They claim that the Strategy thus requires EDCs to explore ways to increase
gas pipeline capacity. We disagree. As discussed above, RSA 378:38 applies to both electric
and gas utilities. Both are required to plan to have an adequate supply to meet their customers’
demand. In our view, gas supply under the State Energy Strategy is the responsibility of the gas
utilities. While Eversource, an EDC, cannot enter into the Capacity Contract and have it paid for
through its distribution rates, natural gas utilities might be appropriate proponents of increased
gas pipeline supply under RSA 378:38, VII. See Liberty Utilities (EnergyNorth Natural Gas)
Corp. d/b/a Liberty Utilities, Order No. 25,822 (October 2, 2015) (approving firm transportation
agreement for natural gas supply).

Supporters cite RSA 374:57, “Purchase of Capacity,” as support for Eversource’s
proposal.

Each electric utility which enters into an agreement with a term of more than one

year for the purchase of generating capacity, transmission capacity or energy shall

furnish a copy of the agreement to the [ClJommission no later than the time at

which the agreement is filed with the Federal Energy Regulatory Commission

pursuant to the Federal Power Act or, if no such filing is required, at the time such
agreement is executed. The [Clommission may disallow, in whole or part, any
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amounts paid by such utility under any such agreement if it finds that the utility’s
decision to enter into the transaction was unreasonable and not in the public
interest.

RSA 374:57. The Opponents, however, maintain that the statute does not mean what the
Supporters think it means. The Opponents argue that RSA 374:57 was enacted following
PSNH’s bankruptcy to tighten the commission’s authority over contracting decisions for electric
supply; a service EDCs no longer provide. According to the Opponents, a statute intended to
give the commission authority to disallow unreasonable provisions in contracts with terms longer
than one year cannot mean an electric utility can enter into a long-term contract for gas
transmission.

While the Supporters’ reading of the statute is plausible, we believe the Opponents have
the better argument. The meaning of “capacity” in that legislation is limited to electric
generating capacity and electric transmission capacity. First, the types of agreements listed are
commonly associated with electric supply. Second, if gas capacity was to be included, the
statute would have included references to the Natural Gas Act in addition to the Federal Power
Act. Thus we find that RSA 374:57 concerns long-term contracts for electric supply and does
not authorize EDCs to purchase gas capacity under long-term contracts.

Supporters claim that RSA Chapter 374-A’s provisions granting EDCs authority to “enter
into and perform contracts” related to “participation in electric power facilities” provide support
for Eversource’s petition. Supporters observe that those provisions were not repealed by
subsequent enactments such as RSA 374-F. NextEra argues RSA 374-A applied to vertically
integrated “electric utilities” as defined in 1975 by 374-A:1, IV and therefore that the provisions
in RSA 374-A:2, I and II are inapplicable in a restructured market where electric utility has been

redefined. RSA 374-A:1, IV defines electric utilities as “primarily engaged in the generation and
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sale or the purchase and sale of electricity or the transmission thereof.” We believe NextEra is
correct and that RSA 374-A no longer applies to an EDC like Eversource.

The change in the industry through the Restructuring Statute, first passed in 1996,
effectively ended a restructured EDC’s ability to participate in the generation side of the electric
industry. Given the centrality of the separation of functions between distribution and generation
in the Restructuring Statute, allowing an EDC to “participate in electric power facilities” under
RSA 374-A in the manner proposed by Eversource would make little sense in light of
RSA 374-F.

Opponents also argue, based upon RSA 378:28, that the Capacity Contract violates the
used and useful requirement which is a basic component of utility ratemaking under New
Hampshire law. Supporters counter that RSA 378:28 applies to rate base and because the
Capacity Contract does not add to Eversource’s rate base, and is instead an ongoing expense, the
used and useful standard does not apply. The requirement that utility rate base be used and
useful for a utility to include a return on that rate base in rates has a corollary principle governing
expenses. That is, expenses must be prudent and necessary for providing the service offered by
the utility. In this case, we have found that after enactment of the Restructuring Statute, EDCs
should unbundle rates for distribution from rates for energy supply. Capacity Contract expenses
are not needed to supply distribution services to Eversource distribution customers. The
Capacity Contract is designed to support electric generation supply, and therefore expenses
related to generation supply would be disallowed in distribution rates.

C. Federal law

As noted above, the Opponents also argued that the Capacity Contract would violate a

number of federal laws, including the Natural Gas Act, the Federal Power Act, and the terms of
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FERC procedures and precedent. Having determined that we cannot approve the Capacity
Contract and related capacity releases under New Hampshire law, we need not reach a decision
concerning federal pre-emption.

V. CONCLUSION

The proposal before us would have Eversource purchase long-term gas pipeline capacity
to be used by gas-fired electric generators, and include the net costs of its purchases and sales in
its electric distribution rates. That proposal, however, goes against the overriding principle of
restructuring, which is to harness the power of competitive markets to reduce costs to consumers
by separating unregulated generation from fully regulated distribution. It would allow
Eversource to reenter the generation market for an extended period, placing the risk of that
decision on its customers. We cannot approve such an arrangement under existing
laws. Accordingly, we dismiss Eversource’s petition.

We acknowledge that the increased dependence on natural gas-fueled generation plants
within the region and the constraints on gas capacity during peak periods of demand have
resulted in electric price volatility. Eversource’s proposal is an interesting one, with the potential
to reduce that volatility; but it is an approach that, in practice, would violate New Hampshire law
following the restructuring of the electric industry. If the General Court believes EDCs should
be allowed to make long-term commitments to purchase gas capacity and include the costs in
distribution rates, the statutes can be amended to permit such activities.

Because that concludes this proceeding, we deny the motion to designate Staff Advocates

as moot. We will address the joint motion for confidential treatment in a separate order.

Page 15
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Based upon the foregoing, it is hereby

ORDERED, that Eversource’s instant petition is hereby DISMISSED; and it is

FURTHER ORDERED, that the information subject to Eversource’s joint motion for
confidential treatment should be kept confidentially, pending an order by the Commission
regarding the disposition of same under RSA Chapter 91-A; and it is

FURTHER ORDERED, that the motions to designate Staff Advocates are hereby
DISMISSED, having been rendered moot by the decision delineated in this Order.

By order of the Public Utilities Commission of New Hampshire this sixth day of October,
2016.

Martin P. Honigberg ‘ Micixéaél 1. Ia%opino Kathryn ﬂ Bai%y '% ,

Chairman Special Commissioner Commissioner

Attested by:
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BEFORE THE NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

EVERSOURCE ENERGY - PETITION FOR :

APPROVAL OF GAS INFRASTRUCTURE : DOCKET NO. DE 16-241
CONTRACT WITH ALGONQUIN GAS

TRANSMISSION, LLC

ALGONQUIN GAS TRANSMISSION, LLC’S
MOTION FOR REHEARING AND/OR RECONSIDERATION

Pursuant to RSA 541:3, RSA 365:21 and Rule Puc 203.33, Algonquin Gas Transmission,
LLC (“Algonquin”) hereby respectfully requests that the New Hampshire Public Utilities
Commission (“Commission”) reconsider or conduct a rehearing of Order No. 25,950 (“Order”).

BACKGROUND

On February 18, 2016, Public Service Company of New Hampshire d/b/a Eversource
Energy (“Eversource”) filed a petition (‘“Petition”’) with the New Hampshire Public Utilities
Commission (“NH PUC” or the “Commission”) for approval of a proposed 20-year contract
between Eversource and Algonquin for natural gas capacity on Algonquin’s Access Northeast
Project (the “Access Northeast Contract”); an Electric Reliability Service Program (“ERSP”) to
set parameters for the release of capacity and liquefied natural gas (“LNG”) to electric
generators; and a Long-Term Gas Transportation and Storage Contract tariff (“LGTSC”) to
provide for the recovery of costs associated with the Access Northeast Contract (collectively,
with the ERSP and Access Northeast Contract, the “Access Northeast Program™).! Several

parties, including Algonquin, intervened.’

! See, generally, Petition.

? The Order discusses the two rough groupings of parties, and this Motion maintains those groupings. The
“Supporters” include Eversource, Algonquin and the Coalition for Lower Energy Costs (“CLEC”). The
“Opponents” include Conservation Law Foundation (“CLF”); Exelon Generation Company, LLC (“ExGen”);

ENGIE Gas & LNG LLC (“ENGIE”); Office of Consumer Advocate (“OCA”); New Hampshire Municipal Pipeline

Coalition (“Municipal Coalition”); NextEra Energy Resources, LLC (“NEER”); and Pipe Line Action Network for
the Northeast (“PLAN”). See Order, at 4-5.
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On March 24, 2016, the Commission issued an Order of Notice in the above-referenced
matter setting forth a two-phase proceeding. In the first phase (“Phase I"’), the Commission
would consider whether the Access Northeast Program is allowed under New Hampshire law.>
In the event of an affirmative decision on this issue, the Commission would then open a second
phase (“Phase II’) “to examine the appropriate economic, engineering, environmental, cost
recovery, and other factors presented by Eversource’s proposal.”* Initial Briefs and Reply Briefs
regarding Phase I issues were submitted on or about April 28, 2016 and May 12, 2016,
respectively. On October 6, 2016, the Commission issued the Order on Phase I issues. In that
Order, based primarily on an incorrect interpretation that the “overriding purpose” of the
Restructuring Statute was that electric generation be “at least functionally separated from
transmission and distribution services” (the “Functional Separation Principle”), the Commission
concluded that the Access Northeast Program was not permitted under New Hampshire law and
dismissed the Petition.’

STANDARD OF REVIEW

The Commission may grant rehearing or reconsideration for “good reason” if the moving
party shows that an order is unlawful or unreasonable.® A successful motion must establish
“good reason” by showing that there are matters that the Commission “overlooked or mistakenly
conceived in the original decision,”” or by presenting new evidence that was “unavailable prior

to the issuance of the underlying decision...”

3 Order, at 4.

‘Id.

Id. at 15.

8 RSA 541:3, RSA 541:4; see also Order No. 25,291 (Nov. 21, 2011), at 9.

" Dumais v. State, 118 N.H. 309, 311 (1978) (quotation and citations omitted).
¥ Order No. 25,088 (Apr. 2, 2010), at 14.

2
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MOTION

For the reasons discussed herein, good cause exists for the Commission to reconsider or
rehear the Order. In particular, the Commission’s conclusions concerning the overall goals and
relationship between the principles of the Restructuring Statute (RSA Chapter 374-F) and
interpretation of other statutes in light of its reading of the Restructuring Statute, are incorrect,
unlawful and unreasonable.

The Commission acknowledged in its Order “that the increased dependence on natural
gas-fueled generation plants within the region and the constraints on gas capacity during peak
periods of demand have resulted in electric price volatility.”9 The Commission further
acknowledged that Eversource’s proposal has “the potential to reduce that volatility.”'® Despite
these acknowledgments and record evidence that the Access Northeast Program would lower
costs, the Commission ignored the plain language and legislative history of the Restructuring
Statute, which had the primary purpose:

“to reduce costs for all consumers of electricity”;11

“to provide electric service at lower and more competitive rates
“to achieve lower rates for all customer classes”;13 and

to free “residents and businesses from exorbitantly high electric rates.

9,12

[ ]

[ ]
’

[ ]

[ ]

»14
The Commission instead focused on only a single one of fifteen stated Restructuring

Policy Principles in finding that the Access Northeast Program is inconsistent with New

Hampshire law. Even if, despite the plain language and legislative history of the Restructuring

Statute to the contrary, the “overriding purpose” of the Restructuring Statute was the functional

® Order, at 15.

1d.

"' RSA 374-F:1, 1.

"> HB 1392, sec. 129:1.

1 House Science, Technology and Energy Committee, Public Hearing on HB 1392 (Jan. 9, 1996), at 2.

' Id. at 23; see also Senate Executive Departments and Administration Committee Hearing (Feb. 14, 1996), at 27
(Sen. Cohen making similar remarks).

3
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separation of generation activities from transmission and distribution activities, the Access
Northeast Program would not abrogate that separation as it would simply provide a mechanism
by which natural gas capacity would be made available to the generators.

Further, if all of the Restructuring Policy Principles are considered, there is no
inconsistency between the Restructuring Statute and other New Hampshire energy statutes. As a
consequence, there is no basis to artificially limit an electric distribution company’s (“EDC”)
authority to acquire “transmission capacity” under RSA 374:57 to electric transmission capacity
only despite the absence of any such limitation in the language of the statute itself. Similarly,
since, when all of the Restructuring Policy Principles are considered, RSA Chapter 374-A is
consistent with the Restructuring Statute, there is no basis to implicitly repeal RSA Chapter 374-
A’s grant of authority for EDCs to “participate” in electric power generation facilities. Finally,
costs associated with the Access Northeast Program should be recoverable in Eversource’s rates
as permissible under New Hampshire law and in furtherance of the Restructuring Policy
Principles.

I THE COMMISSION MISCONCEIVED THE OVERRIDING PURPOSE OF THE
RESTRUCTURING STATUTE.

In the Order, the Commission found that “the overriding purpose of the Restructuring
Statute is to introduce competition to the generation of electricity.”’> However, this directly
contravenes the plain language of the Restructuring Statute, is inconsistent with its legislative
history, and confuses the goals of the Restructuring Statute with the methods by which to achieve
those goals.

As the Order itself recognizes, the plain language of the Restructuring Statute explicitly

provides that “[t]he most compelling reason to restructure the New Hampshire electric utility

15 Order, at 8.
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industry is to reduce costs for all consumers of electricity . . . .”'® The legislative findings of the
Restructuring Statute also specifically state that “New Hampshire must aggressively pursue
restructuring and increased customer choice in order to provide electric service at lower and

more competitive rates.”"’

The legislative history of the Restructuring Statute as stated by Rep.
Jeb Bradley, sponsor of HB 1392 (which became the Restructuring Statute), affirms: “[The
bill’s] goals are simple but profound. Most importantly, it hopes to achieve lower rates for all
customer classes, all residents in the state of New Hampshire. Number two: It will allow
customers to choose who their supplier of electricity is.”'® Further, Senator Burton J. Cohen,
expressing his support for the bill, said that “[t]he issue of freeing New Hampshire residents and
businesses from exorbitantly high electric rates is the most important to our constituents from a
long range.”"® As Eversource noted in the record before the Commission, the Access Northeast
Program would achieve this purpose by reducing the cost of electricity in New Hampshire to the
benefit of all ratepayers.”

Yet, the Commission found that “the overriding purpose of the Restructuring Statute is to
introduce competition to the generation of electricity.”®' Both the plain language of the
Restructuring Statute and its legislative history specifically provide that the most compelling and

most important goal of the statute is to “reduce costs” and “lower rates.” In fact, the

Commission itself recognized in the Order that the “purpose” of the Restructuring Statute was to

1 Order, at 7-8 (emphasis added); see also RSA 374-F:1, 1.
' HB 1392, sec. 129:1 (emphasis added); New Hampshire Laws 1996, 129:1, IV.

'® House Science, Technology and Energy Committee, Public Hearing on HB 1392 (Jan. 9, 1996), at 2 (emphasis
added).

"% Id. at 23; see also Senate Executive Departments and Administration Committee Hearing (Feb. 14, 1996), at 27
(Sen. Cohen making similar remarks).

2 petition, at 5-6.
2 Order, at 8.
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lower prices and create a more productive economy. 2 However, the Commission confused that
purpose with the method of achieving it and, as a result, incorrectly found that the Functional
Separation Principle was the primary goal of the Restructuring Statute.”> Based on this
erroneous finding, the Commission then incorrectly concluded that the Access Northeast
Program is inconsistent with New Hampshire law. Because the Commission has mistakenly
conceived the overriding purpose of the Restructuring Act, the Commission should reconsider or
conduct a rehearing of the Order.>*

II. THE COMMISSION IGNORED FOURTEEN OUT OF FIFTEEN
RESTRUCTURING PRINCIPLES.

According to the Order, the Commission weighed the restructuring policy principles at
RSA 374-F (“Restructuring Policy Principles”)® and concluded that “the overriding purpose of
the Restructuring Statute is to introduce competition to the generation of electricity.”*® In
support of this conclusion, the Commission stated that RSA 374-F:3, III “directs the
restructuring of the industry, separating generation activities from transmission and distribution
activities, and unbundling the rates associated with each of the separate services.””’ The Order
does not cite or discuss any of the myriad of other Restructuring Policy Principles.

The Restructuring Statute sets forth the following fifteen (15) Restructuring Policy
Principles:

1. System Reliability. “Reliable electricity service must be maintained while
ensuring public health, safety, and quality of life.”?

2 Order, at 9-10.

B 1d. at 8-9.

* Dumais, 118 N.H. at 311.
» RSA 374-F:3.

% Order, at 8-9.

71d. at9.

# RSA 374-F:3, 1.
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2. Customer Choice. “Customers should be able to choose among options such as
levels of service reliability, real time pricing, and generation sources, including
interconnected self generation” and should “expect to be responsible for the
consequences of their choices.”*

3. Regulation and Unbundling of Services and Rates/Functional Separation
Principle. Electric services and rates “should be unbundled to provide customers
clear price information” and generation services should be “at least functionally
separated from transmission and distribution services which should remain
regulated for the foreseeable future.”*°

4. Open Access to Transmission and Distribution Facilities. Non-discriminatory
open access to the electric system for wholesale and retail transactions should be
promoted.31

5. Universal Service. Universal electric service should be provided, and default
service options should be available as a “safety net” to assure universal access to
electricity.32

6. Benefits for All Consumers. Restructuring should benefit all customer classes,
without benefitting one class over another, and a public benefits charge may be
used to fund public benefits.*

7. Full and Fair Competition. “Choice for retail customers cannot exist without a
range of viable suppliers. The rules that govern market activity should apply to all
buyers and sellers in a fair and consistent manner in order to ensure a fully
competitive market.”>*

8. Environmental Improvement. “Continued environmental protection and long
term environmental sustainability should be encouraged” through both market
approaches and air pollution controls.*

9. Renewable Energy Resources. Development of renewable energy resources
shouldBE)e encouraged, and should be balanced against impact on generation
prices.

10. Energy Efficiency. Incentives should be provided for energy efficiency and
demand-side resource conservation.”’

¥ RSA 374-F:3, 11

%0 RSA 374-F:3, 1L
3 RSA 374-F:3, IV.
2 RSA 374-F:3, V.

3 RSA 374-F:3, VL
34 RSA 374-F:3, VIL
35 RSA 374-F:3, VIIL
36 RSA 374-F:3, IX.
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11. Near Term Rate Relief. Effort should be made to quickly reduce electric rates
during the transition to a restructured market.*®

12. Recovery of Stranded Costs. Recovery for stranded costs should be allowed in a
manner that balances “the interests of ratepayers and utilities during and after the
restructuring process.”>’

13. Regionalism. New Hampshire should work in cooperation with the other New
England states.*’

14. Administrative Processes. The Commission should adapt its administrative
processes to enable market participants to quickly adapt to the changes caused by
restructuring.41

15. Timetable. “The commission should seek to implement full customer choice
among electricity suppliers in the most expeditious manner possible.”*?

While these Restructuring Principles are “intended to guide” the Commission in its
implementation of electric market restructuring,* the Restructuring Statute does not prioritize
any one of the Restructuring Policy Principles over any of the others. Had the General Court
intended, as the Commission concludes, that the Functional Separation Principle take primacyi, it
would have said so—the Commission may not read the Restructuring Statute to include a
directive that is not there.**

While the Restructuring Statute provides for the functional separation of the generation
function and the transmission and distribution function, this principle is just one of fifteen (15)

Restructuring Policy Principles articulated with equal weight by the legislature. Many if not all

of the other fourteen Restructuring Policy Principles would be advanced by the Access Northeast

7 RSA 374-F:3, X.

¥ RSA 374-F:3, X1.
¥ RSA 374-F:3, XIL
“ RSA 374-F:3, XIII.
“1 RSA 374-F:3, XIV.
“2 RSA 374-F:3, XV.
“ RSA 374-F:1, I

“ Appeal of Old Dutch Mustard Co., Inc., 166 N.H. 501, 506 (2014) (holding that a tribunal may “neither consider
what the legislature or commissioner might have said nor add words that they did not see fit to include.”)

8
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Program. As numerous regulators and stakeholders have recognized, New England’s increasing
reliance on natural gas for electric generation, without a corresponding expansion of natural gas
infrastructure, threatens reliability.*’ For instance, the Restructuring Policy Principles provide
that “[r]eliable electricity service must be maintained while ensuring public health, safety, and

quality of life’"*®

and the Access Northeast Program would enhance reliability by providing a
critical upgrade to natural gas infrastructure. By displacing wintertime use of legacy fuels, like
coal and oil, and providing a backstop for intermittent renewable generation, the Access
Northeast Program also furthers the goals of environmental improvement*’ and encouraging
renewable energy.*® The Access Northeast Program is a regional solution, consistent with the
goal of regionalism.* Consequently, the Order’s focus on the Functional Separation Principle,
to the exclusion of all the other Restructuring Policy Principles, was incorrect, unlawful and

unreasonable and should be reconsidered.

III. THE ACCESS NORTHEAST PROJECT DOES NOT CONTRAVENE THE
FUNCTIONAL SEPARATION PRINCIPLE.

Even if the separation of the generation function from transmission and distribution
functions were the “overriding purpose” of the Restructuring Statute (which Algonquin
disputes), the Access Northeast Program would not abrogate that separation. The Access

Northeast Program would simply provide a mechanism by which natural gas capacity would be

* See, e.g.,1SO-New England, Regional Electricity Outlook (March 2016) (available at: https://www.iso-
ne.com/static-assets/documents/2016/03/2016_reo.pdf), at 11 (“Inadequate natural gas pipeline infrastructure is at
times limiting the availability of gas-fired resources or causing them to switch to oil, which is creating reliability
concerns and price volatility, and contributing to air emission increases in winter.”); New Hampshire Office of
Energy & Planning, New Hampshire 10-Year State Energy Strategy (September 2014) (available at:
https://www.nh.gov/oep/energy/programs/documents/energy-strategy.pdf), at 46 (“In the winter of 2013-2014, the
region did not have enough [natural gas] supply for both heating and electrical generation needs. This resulted in
higher prices and volatility, especially on the coldest days.”).

“RSA 374-F:3, 1.
“TRSA 374-F:3, VIIL.
“ RSA 374-F:3, X.

“ RSA 374-F:3, XIII.
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made available. While Eversource will make additional primary firm pipeline capacity available
in New England, that capacity will be auctioned by a capacity manager in an arms-length process
consistent with Federal Energy Regulatory Commission (“FERC”) rules on capacity release.
Generators, acting in their own economic interests in a fully competitive market, will either
utilize it or not as they see appropriate. Thus, the decision of whether to procure and/or use the
natural gas capacity made available by Eversource will rest firmly with generators. Eversource’s
sole and critical role will be making primary firm natural gas capacity available—Eversource
will not be providing or engaged in generation.”® Thus, the Access Northeast Program does not
run afoul of the Functional Separation Principle.

As Rep. Bradley noted in 1996, the legislature sought to encourage “full and fair
competition” by which it meant “a viable range of suppliers.”5 ! The Access Northeast Program
would maintain “a viable range of suppliers” and would not pick winners and losers between
suppliers.’ In fact, the Access Northeast Program would enhance the “viable range of suppliers”
by making natural gas generators that were previously unavailable to operate when dispatched
available, even on the coldest winter days, and by providing a backstop to support additional
intermittent renewable generation resources. Additionally, all of the many layers of competition
in the electric generation supply chain would remain: generators will still competitively secure
the natural gas commodity and pipeline capacity; generators will still compete in the wholesale

electric marketplace; and retail electric suppliers will still competitively procure energy and

%0 Cf. Staff Legal Memorandum, at 3 (“provision of gas capacity to unaffiliated merchant generators does not violate
the functional separation principle of RSA 374-F:3, III in the first instance, in that New Hampshire EDCs would not
actually acquire the gas capacity for their own use, but rather, would make such capacity available for the use of
merchant generators in a bilateral transaction.”).

3! House Science, Technology and Energy Committee, Public Hearing on HB 1392 (Jan. 9, 1996), at 3.

52 This is also consistent with the Restructuring Policy Principle encouraging “full and fair competition.” See RSA
374-F:3, XII

10
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compete for end-user market share. Thus, the Access Northeast Program does not contravene the
Functional Separation Principle.

IV. THE ORDER VIOLATES THE CANONS OF STATUTORY CONSTRUCTION.

The Commission’s conclusions regarding the other statutes discussed in the Order
violated the canons of statutory construction. As such, the Commission’s conclusions with
respect to those other statutes are unlawful and unreasonable and should also be reconsidered.
Moreover, because the Commission’s analysis of the other statutes was inextricably linked to its
conclusions regarding the purpose of the Restructuring Statute and whether the Access Northeast
Program was consistent that statute, the Commission must also reconsider its conclusions as to
the other statutes discussed in the Order.

A. The Commission’s Order Impermissibly Altered The Language Of RSA
374:57.

Well-recognized canons of statutory construction provide that a tribunal such as the
Commission must interpret statutes consistent with the plain meaning of the language used and
without adding or subtracting words. A tribunal must “first look to the language of the statute or
regulation itself, and, if possible, construe that language according to its plain and ordinary
meaning.”>> A tribunal may “neither consider what the legislature or commissioner might have
said nor add words that they did not see fit to include.”>* For example, in interpreting a
regulation related to permitting of solid waste management facilities, the Supreme Court of New
Hampshire declined to read the word “facility” in a way that included accessory structures not

related to solid waste handling.5 X

33 0ld Dutch Mustard, 166 N.H. at 506.
54

Id.
55 Id. at 508-509.

11
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RSA 374:57 authorizes EDCs like Eversource to acquire “transmission capacity” and
provides:

Each electric utility which enters into an agreement with a term of more than one

year for the purchase of generating capacity, transmission capacity or energy

shall furnish a copy of the agreement to the commission no later than the time at

which the agreement is filed with the Federal Energy Regulatory Commission

pursuant to the Federal Power Act or, if no such filing is required, at the time such

agreement is executed. The commission may disallow, in whole or part, any

amounts paid by such utility under any such agreement if it finds that the utility’s

decision to enter into the transaction was unreasonable and not in the public

interest.*
Contrary to the canons of statutory construction, however, the Commission concluded that “[t]he
meaning of ‘capacity’ in that legislation is limited to electric generating capacity and electric
transmission capacity....”>’ However, had the legislature intended to add the word “electric”
before the phrase “transmission capacity,” it would have done so. Furthermore, the fact that the
legislature included “energy” within the types of contracts that EDCs are authorized to enter

(with PUC approval) evidences its intent not to limit the types of contracts permissible under

374:57 to just electricity.”® Thus, the Commission’s addition of words that the legislature “did

9959

not see fit to include””” was incorrect, unlawful and unreasonable and should be reconsidered.

B. The Commission Improperly Repealed RSA 374-A By Implication.

In the Order, the Commission concluded that “[t]he change in the industry through the
Restructuring Statute, first passed in 1996, effectively ended a restructured EDC’s ability to

participate in the generation side of the electric industry.”®® In doing so, the Commission

%6 RSA 374:57 (emphasis added).
57 Order, at 13.

%8 For example, “energy” can be used to refer to district hot water distribution systems. RSA 362:4-d. By contrast,
the Restructuring Act (RSA Chapter 374-F), which restructured electric utilities in particular, used the words
“electricity” and “electric” instead of “energy” unless using specific phrases that typically include the word “energy”
such as “energy efficiency,” “renewable energy” and the like.

% 0ld Dutch Mustard, 166 N.H. at 506.
% Order, at 14.
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implicitly repealed RSA 374-A’s grant of authority for EDCs to “participate” in electric
generation facilities in contravention of New Hampshire precedent.

As the Commission itself recognized in the Order, “the Court construes statutes, where
reasonably possible, so that they lead to reasonable results and do not contradict each other.”®!
The New Hampshire Supreme Court has specifically held that

implied repeal of former statutes is a disfavored doctrine in this State. The

party arguing a repeal by implication must demonstrate it by evidence of

convincing force. If any reasonable construction of the two statutes taken

together can be found, this court will not find that there has been an implied

repeal.62
The Supreme Court of the United States has also held that “[i]n the absence of some affirmative
showing of an intention to repeal, the only permissible justification for a repeal by implication is

63 While it is true that when a conflict

when the earlier and later statutes are irreconcilable.
exists between two statutes, the later statute will control, “[w]here there is no clear intention
otherwise, a specific statute will not be controlled or nullified by a general one, regardless of the
priority of enactment.”®

Although RSA 374-A was passed prior to the Restructuring Statute, RSA 374-A provides
EDCs with the authority to undertake specific actions while the Restructuring Act is more
general. Thus, RSA 374-A controls. Moreover, in this case, the legislature itself has specifically

determined what statute prevails in the event of a conflict. RSA 374-A explicitly provides that

“[n]otwithstanding any contrary provision of any general or special law relating to the powers

¢! Order, at 7.
%2 Board of Selectmen v. Planning Bd., 118 N.H. 150, 152-53 (1978).

8 Morton v. Mancari, 417 U.S. 535, 550 (1974) (holding that the Equal Employment Opportunity Act had not
implicitly repealed the statute authorizing the Bureau of Indian Affairs to afford a preference to certain Native
American job applicants).

® Id. at 550-51 (emphasis added).
13
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and authorities of domestic electric utilities or any limitation imposed by a corporate or
municipal charter,” domestic electric utilities have the power:
To jointly or separately plan, finance, construct, purchase, operate,
maintain, use, share costs of, own, mortgage, lease, sell, dispose of or
otherwise participate in electric power facilities or portions thereof within
or without the state...
To enter into and perform contracts and agreements for such joint or
separate planning, financing, construction, purchase, operation,
maintenance, use, sharing costs of, ownership, mortgaging, leasing, sale,
disposal of or other participation in electric power facilities ... including,
without limitation, contracts and agreements for the payment of obligations

imposed without regard to the operational status of a facility or
facilities. ...%°

Thus, Eversource’s authority to enter into contracts related to electric power facilities was not
nullified by and still exists “notwithstanding” the Restructuring Statute (RSA 374-F). Further,
Eversource still fits the definition of “electric utility” under RSA 374-A, because it is “primarily
engaged in the...transmission” of electricity.“ As a consequence, the Commission’s implicit
repeal of the EDCs’ authority to “participate” in electric generation facilities, and its finding that
RSA 374-A is no longer applicable in a restructured market, was unlawful and unreasonable.®’
Moreover, even if the separation of the generation function from transmission and
distribution functions were the “overriding purpose” of the Restructuring Statute (which
Algonquin disputes), the two statutes do not contradict each other. While the Access Northeast
Program would permit Eversource to make additional transmission capacity available on a
primary firm basis to generators in New England, it would not provide Eversource with any

ownership or operation rights or other direct interest in electric power facilities. As noted above,

6 RSA 374-A:2 (emphasis added).
% RSA 374-A:1, 1V.

87 Morton, 417 U.S. at 550 (holding that repeal by implication is only justified “when the earlier and later statutes
are irreconcilable.”).
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Eversource’s sole and critical role will be making primary firm natural gas capacity available.
However, generators will continue to own, operate and retain their interests in the electric power
facilities. Thus, Eversource will not be participating in electric power facilities. Since, through a
reasonable construction of the two statutes taken together, the two statutes are reconcilable, the
Commission’s implicit repeal of the EDCs’ authority to “participate” in electric generation
facilities was unlawful and unreasonable®® and should be reconsidered.

V. COSTS RELATED TO ACCESS NORTHEAST SHOULD BE RECOVERABLE.

The Commission’s conclusions regarding the Restructuring Statute led to its further
conclusion that Eversource would not be able to recover costs related to the Access Northeast
Program.”® Because the Commission’s analysis of the recoverable of these costs was
inextricably linked to its conclusions regarding the purpose of the Restructuring Statute and
whether the Access Northeast Program was consistent with that statute, the Commission must
also reconsider its conclusions as to the recoverability of the costs related to the Access
Northeast Program.

CONCLUSION
For all of the foregoing reasons, Algonquin respectfully requests that the Commission

grant this motion and reconsider or conduct a rehearing of Order No. 25,950.

8 Morton, 417 U.S. at 550 (holding that repeal by implication is only justified “when the earlier and later statutes
are irreconcilable.”).

% Order, at 14.
15
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THE STATE OF NEW HAMPSHIRE
BEFORE THE
PUBLIC UTILITIES COMMISSION

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE D/B/A
EVERSOURCE ENERGY

Docket No. DE 16-241
Petition for Approval of Gas Infrastructure Contract with Algonquin Gas Transmission, LLC

MOTION FOR RECONSIDERATION

NOW COMES Public Service Company of New Hampshire d/b/a Eversource Energy
(“Eversource”) and, pursuant to Puc 203.05, Puc 203.07 and RSA chapter 541-A, hereby moves
the New Hampshire Public Utilities Commission for reconsideration of Order No. 25,950 issued
October 6, 2016 (the “Order”) in the instant proceeding relating to a proposed contract between
Eversource and Algonquin Gas Transmission LLC for capacity on the proposed Access
Northeast pipeline project (the “ANE Contract”).

Pursuant to RSA 541:3, the Commission may grant rehearing or reconsideration when a
party states good reason for such relief. Public Service Company of New Hampshire, Order No.
25,361 (May 11, 2012) at 4. Good reason may be shown by identifying new evidence that could
not have been presented in the underlying proceeding or by identifying specific matters that were
overlooked or mistakenly conceived by the deciding tribunal. Id. at 4-5. A successful motion
for rehearing does not merely reassert prior arguments and request a different outcome. Id. at 5.
Eversource submits that for the reasons set out below, the Commission overlooked or mistakenly
conceived important legal and policy matters in the Order and that consideration is therefore

appropriate.
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In the Order, the Commission concluded as a matter of law,1 that despite “the increased
dependence on natural gas-fueled generation plants within the region and the constraints on gas
capacity during peak periods of demand [that] have resulted in electric price volatility” and that
although Eversource’s proposal has “the potential to reduce that volatility,” Order at 15, the
Commission is powerless to deal with the volatility in electricity prices that has become the
distinguishing feature of an electricity marketplace that ISO-New England has referred to as a

»2 The Commission based its determination nearly entirely

“precarious” and “unsustainable.
upon an unreasonably narrow interpretation of the New Hampshire Electricity Restructuring
statute, RSA chapter 374-F (the “Restructuring Law”), by finding that the overriding purpose of
the Restructuring Law was to remove regulated utilities from the generation business. That view
of the Restructuring Law does not comport with the stated purpose of the law, ignores nearly all
of the interdependent policy principles enumerated in it, and appears to undermine the broad
authority the Commission has been granted relative to the implementation of the Restructuring
Law. RSA 374-F:1, :3, :4. Contrary to the Commission’s determination that “the overriding
purpose of the Restructuring Statute is to introduce competition to the generation of electricity,”
Order at 8, the true “overriding purpose” is to reduce electricity rates.

This was not a case where the Commission had been called upon to divine the purpose of

the Restructuring Law from vague or ambiguous pronouncements, incomplete language, or

through resort to legislative history.> In this case, the Legislature has explicitly stated the

! Order at 15 (“We cannot approve such an arrangement under existing laws.”)

2 See September 28, 2016 Comments of Gordon Van Welie, President and CEO of ISO-New England to New
England Council at the New Hampshire Institute of Politics as reported at:
http:/fwww.unionleader.com/energy/New-Englands-energy-situation-precarious-1SO-leader-says-092916.

3 See, e.g., Forester v. Town of Henniker, 167 N.H. 745, 749-50 (2015) (restating the common standard that when
examining the language of a statute, the New Hampshire Supreme Court ascribes plain and ordinary meaning to the
words used, and unless the language is ambiguous, the Court will not examine legislative history, and it will neither
consider what the legislature might have said nor add words that it did not see fit to include.).

B
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purpose of the law and that purpose is not, as the Commission concluded, “to introduce
competition to the generation of electricity.” Accordingly, the Commission should reconsider
the Order.

The very first sentence of the restructuring legislation enacted by the General Court in
1996 is a legislative finding that reads, “New Hampshire has the highest average electric rates in
the nation and such rates are unreasonably high.” 1996 N.H. Laws, 129:1, I. And, in that first
finding, the General Court stated that high electric rates have “a particularly adverse impact on
New Hampshire citizens.” Laws 1996, 129:1. The findings of the General Court continue:

The general court finds that:

IT. New Hampshire's extraordinarily high electric rates disadvantage all classes of
customers: industries, small businesses, and captive residential and institutional
ratepayers and do not reflect an efficient industry structure. The general court
further finds that these high rates are causing businesses to consider relocating or
expanding out of state and are a significant impediment to economic growth and
new job creation in this state.

III. Restructuring of electric utilities to provide greater competition and more
efficient regulation is a nationwide phenomenon and New Hampshire must
aggressively pursue restructuring and increased customer choice in order to
provide electric service at lower and more competitive rates.

IV. Monopoly utility regulation has historically substituted as a proxy for
competition in the supply of electricity but recent changes in economic, market
and technological forces and national energy policy have increased competition in
the electric generation industry and with the introduction of retail customer choice
of electricity suppliers as provided by this chapter, market forces can now play the
principal role in organizing electricity supply for all customers instead of
monopoly regulation.

Laws 1996, 129:1. The concern the General Court intended to address is clear and emphasized
repeatedly — the goal was to reduce rates — and competition was only a means to achieve that

stated end.*

* The New England States Committee on Electricity has recently said essentially the same:

e
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Significantly, nothing in the Restructuring Law forbids the state’s electric utilities from
owning electric supply related assets. To the contrary, in the Restructuring Law the General
Court found that “market forces can now play the principal role in organizing electricity supply”
— not the “exclusive” role. Laws 1996, 129:1, IV. It is inconceivable that the Legislature
removed from the Commission all authority to deal with the continuing issue of high electricity
prices — the very issue that was the purpose of the Restructuring Law — when it determined that
market forces could play a role in organizing supply.’

With reference to the roles of the Commission, utilities, and competitive generators in the
new marketplace, the Order found that:

The competitive generation market is expected to produce a more efficient

industry structure and regulatory framework, by shifting the risks of generation

investments away from customers of regulated EDCs toward private investors in

the competitive market. The long-term results should be lower prices and a more

productive economy.

Order at 8-9. As noted in many places, and again recently by the President and CEO of ISO-
New England, the competitive generation market has operated as supposed by the Commission,

but been incented to build more gas fired generation, while, in the last few years the scarcity of

pipeline capacity to serve that generation has led to higher and more volatile electric costs in the

Take a moment to consider the purpose of restructuring.

It was never to implement markets or to seek to achieve their benefits at the expense of state
energy or environmental policies or to diminish environmental quality.

When generators oppose in- or out-of-market mechanisms to recognize state policies in planning
and markets, from use of the DG Forecast, to the Renewable Exemption, to Clean Energy RFPs, it
suggests a belief that markets are an end in themselves or paramount to state laws. They are not.

NESCOE Annual Report to the New England Governors 2015 at 18, available at: hitp://nescoe.com/wp-
content/uploads/2016/03/2015AnnualReport 23Mar2016.pdf.

5 To do so would mean that the Commission is without real authority to improve upon the availability of a
commodity that the Commission has described as a “necessity of modern everyday life.” Re Lifeline Rates, 66 NH
PUC 166, 172 (1981).



Appeal by Petition Pursuant to RSA 541:6 and RSA 365:21

Joint Appendix of Algonquin Gas Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
Page 41

region and has imperiled reliability.® Furthermore, the region requires additional natural gas
infrastructure, not just to ensure reliability now, but also to fully realize the region’s clean energy
goals.” The purpose statement in RSA 374-F:1, I provides “The overall public policy goal of
restructuring is to develop a more efficient industry structure and regulatory framework that
results in a more productive economy by reducing costs to consumers while maintaining safe and
reliable electric service with minimum adverse impacts on the environment.” Rejecting
proposals that would support the infrastructure development the region requires will not, in the
long term, result in either lower prices or a more productive economy, and imperils the region’s
ability to ensure reliable electric service. Because the Order runs counter to the stated purpose of
the Restructuring Law, and because it will lead to the opposite of the result the General Court has
expressly stated is to be promoted by the Restructuring Law, the Order should be reconsidered.
Further, the Legislature, in recognizing the nature of the task, found that it would be in
the best interest of the citizens of the state of New Hampshire for the General Court, and the
Executive Branch, including the Public Utilities Commission, to work together to implement
restructuring over the long term. 1996 N.H. Laws, 129:1,V. To that end, in 2013 the General
Court found that “Development of a state energy strategy is necessary to ensure that the state’s
energy policies and programs support the state’s economic, environmental, and public health
goals,” 2013 N.H. Laws, 276:1, and enacted a law requiring the Executive Branch, through the

Office of Energy and Planning, to prepare a 10-year energy strategy for the state which was to

6 State of the Grid: 2016 Presentation, Slide 22, available at: https:// WWWw.iso-ne.con/static-
assets/documents/2016/01/20160126_presentation 2016stateofthegrid.pdf; and Comments of Gordon Van Welie,
President and CEO of ISO-New England, State of the Grid: 2016 Remarks, at 7, available at: https://www.iso-
ne.comy/static-assets/documents/2016/01/20160126_remarks_2016stateoftheprid.pdf.

7 Comments of Gordon Van Welie, President and CEO of ISO-New England, State of the Grid: 2016 Remarks, at 2-
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include review and consideration of relevant studies and plans from ISO-New England, the
Commission, legislative study committees and commissions, and others. RSA 4-E:1, I, III.

Contrary to the Restructuring Law’s finding that the Commission should work with
others in the Executive Branch and the General Court,® the Commission’s determination ignores
the conclusions in the State’s Energy Strategy.’ Rather than working with the General Court and
others in the Executive Branch as required by the Restructuring Law to encourage additional gas
pipeline capacity in the region, the Order rejects Eversource’s proposal by misconstruing that
very law and concluding that although the State Energy Strategy explains and demonstrates the
link between constrained natural gas supplies and high and volatile electric prices, the
exploration of new pipeline opportunities is to be the sole province of the gas utilities.'” Order at
12. Even assuming that to be the case, and even further assuming that natural gas companies
may, at some future point, seek some new supply that may increase pipeline capacity in the
region, that capacity increase would be solely procured to serve the needs of the customers of
those companies, and would have only an incidental effect on electric prices or electric

reliability. Such pipeline proposals, if they come to pass, will therefore not address the very

¥ See RSA 374-F:1, III (stating that the “interdependent principles are intended to guide the New Hampshire general
court and the department of environmental services and other state agencies in promoting and regulating a
restructured electric utility industry.”)

? As noted at page 9 of Eversource’s April 28, 2016 Initial Legal Brief, the State Energy Strategy states that strained
gas capacity has resulted in high and volatile electric prices and that while New Hampshire has limited influence
over natural gas transmission and pipeline expansion, the State should remain engaged in regional efforts to explore
ways to encourage additional pipeline capacity in the region. The State Energy Strategy also encouraged the State to
continue those coordination efforts, so as to ensure that New Hampshire’s interests were represented in larger
decision-making forums, while exploring other opportunities such as reducing usage through efficiency and
conservation.

' Notably, in reaching this conclusion the Commission also dismissed any electric supply planning obligation under
RSA 378:37, et seq. as inconsistent with the Restructuring Law. Order at 10-12. This determination appears to run
counter to at least some of the planning obligations described in RSA 378:38 and to differ from the opinion of the
Govemnor, as set out in her April 13, 2016 letter to the Commission filed in this docket. Eversource questions
whether the Order has, at least by implication, permanently waived those requirements. See RSA 378:38-a. A
permanent waiver would appear to be effectively the same as implied repeal, discussed further below.

-6 -
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problem that the Commission, the Legislature, and others in the Executive Branch have all
identified.

Further, and as Eversource pointed out in its reply memorandum at pages 9-10,
competition among generators has not driven new investments that will alleviate the pipeline
capacity constraints that have led to high and volatile prices. This market failure stems from the
fact that the generators who might be able to make the needed investments are actually incented
to prevent them to both avoid the cost and burden of supporting the necessary infrastructure, and
to avoid the impact of a more abundant and reliable gas supply on their operating revenue.
Rather than lowering costs for customers, the existing form of competition has served only to
protect the generators’ financial interests and leave electric customers in a precarious condition.
In such a situation, the Commission not only has the opportunity, but arguably the duty, to assist
in measures, such as the ANE Contract, that would remedy that failure and thus provide a viable
path to more reliable electric generation at significantly lower prices for New Hampshire electric
customers — the very goals sought by the Restructuring Law.

In the Order the Commission focused on competition; accordingly, matters pertaining to
competition under the Restructuring Law were all that it saw. The conclusion relating to the
Restructuring Law, and the conclusions that flowed from it, ignore the true purpose of the
Restructuring Law and the interdependent policy principles therein. As that conclusion
permeates the analysis and conclusions in the remainder of the Order, the Order should be
reconsidered in light of the true purpose of the Restructuring Law, the clear legislative intent, the
interdependent policy principles, the State Energy Strategy, and the needs of New Hampshire

electric customers.
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Furthermore, and as evidence of the impact of the Commission’s conclusion on the
remainder of the Order, in the Order the Commission noted that while supporters of the ANE
Contract argued that RSA chapter 374-A provided support for the contract, it found that RSA
374-A does not apply to entities like Eversource following restructuring. In this case, the
Commission’s conclusion ignores the plain language of RSA 374-A, and impliedly repeals
portions of RSA 374-A, and it should be reconsidered.

While Eversource had not taken the position that RSA chapter 374-A directly supports
the proposed contract, other participants in the docket had. For its part, Eversource had
contended that the purposes, policies and intentions of RSA chapter 374-A are served through
the ANE Contract. Regardless, the Order dismisses all such contentions.

In the Order the Commission quoted the law as follows “RSA 374-A:1, IV defines
electric utilities as ‘primarily engaged in the generation and sale or the purchase and sale of
electricity or the transmission thereof.”” Order at 13-14 (emphasis added). Yet, the
Commission then concluded that regardless of the plain meaning of the words in this definition,
“RSA 374-A no longer applies to an EDC like Eversource.” Id. at 14. RSA 374-A:1, IV,
however, pertains to companies that generate and sell electric power, or that purchase and sell
electric power, or that transmit electric power. Irrespective of what is contained in the
Restructuring Law, and even following Eversource’s divestiture of its generating facilities, it will
continue to be in the business of transmitting and selling electric power. On numerous
occasions, this Commission has noted that the language of a statute must be construed according
to its plain and ordinary meaning. See, e.g., New Hampshire Elec. Coop., Inc., Order No. 25,426
(October 19, 2012); Re Investigation of PSNH's Installation of Scrubber Tech. at Merrimack

Station, Order No. 24,898 (September 19, 2008); Freedom Ring Commc'ns, LLC d/b/a Bayring
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Commc'ns, Order No. 24,837 (March 21, 2008). Indeed, in the instant Order itself, at 7, the
Commission stated this traditional New Hampshire principle of statutory interpretation.

There is no doubt that Eversource is “an electric utility...primarily engaged in...the
purchase and sale of electricity, or the transmission thereof.” RSA 374-A:1, IV. Eversource
falls precisely within the definitions of “electric utility” and “domestic electric utility” set forth
in RSA 374-A:1, IV and II, respectively. Thus, RSA chapter 374-A still applies to entities such
as Eversource, regardless of restructuring.

Additionally, in the Order the Commission stated:

The change in the industry through the Restructuring Statute, first passed in 1996,

effectively ended a restructured EDC’s ability to participate in the generation side

of the electric industry. Given the centrality of the separation of functions

between distribution and generation in the Restructuring Statute, allowing an

EDC to “participate in electric power facilities” under RSA 374-A in the manner

proposed by Eversource would make little sense in light of RSA 374-F.

Order No. 25,950 at 14. By concluding that an EDC such as Eversource is precluded from
undertaking the very activities authorized by RSA chapter 374-A, the Commission has decided
that RSA chapter 374-A has been impliedly repealed by the passage of the Restructuring Law.

As noted previously, such a result is one the New Hampshire Supreme Court strongly

disfavors.!!

' As noted in Eversource’s initial legal brief at footnote 11 on page 14, in New Hampshire:

Repeal by implication occurs when the natural weight of all competent evidence demonstrates that
the purpose of a new statute was to supersede a former statute, but the legislature nonetheless
failed to expressly repeal the former statute. Because repeal by implication is disfavored, if any
reasonable construction of the two statutes taken together can be found, we will not hold that the
former statute has been impliedly repealed.

In the Matter of Regan & Regan, 164 N.H. 1, 7 (2012) (internal brackets, quotations and citations omitted). The
permissive language of RSA 374-F stating that generation and distribution services “should” be separated and that
distribution services “should” remain regulated falls short of demonstrating that the laws cannot be read in harmony
or the weight of all evidence shows that RSA chapter 374-A has been repealed by implication. Further, and as noted
in this motion, RSA chapter 374-A applies “notwithstanding” any other law. Thus, there is a reasonable
construction of the laws that avoids repeal by implication — to the extent there may be any conflict, RSA chapter
374-A continues in force.
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The underlying purpose of statutory construction is to determine the intent of the
legislature. In this case, the Legislature itself has determined what statute prevails in the event of
a potential conflict. RSA 374-A:2 explicitly provides that “Notwithstanding any contrary
provision of any general or special law relating to the powers and authorities of domestic electric
utilities or any limitation imposed by a corporate or municipal charter” a domestic electric utility,
such as Eversource, “shall have” certain powers and authority.'? To the extent that RSA chapter
374-A grants certain authority to electric utilities such as Eversource to participate in electric
power facilities, that authority exists notwithstanding any other general or special law, including
the Restructuring Law.

Additionally, even if the doctrine of implied repeal was properly considered, if “any
reasonable construction of the two statutes taken together can be found” then implied repeal is
not operative. Board of Selectmen of Town of Merrimack v. Planning Board of Town of
Merrimack, 118 N.H. 150, 153 (1978). It applies “only if the conflict between the two
enactments is irreconcilable.” Gazzola v. Clements, 120 N.H. 25, 28 (1980). Eversource
submits that the Commission’s determination that the Restructuring Law “trumps” other laws,
including RSA chapter 374-A (and, for that matter, the “New Hampshire Energy Policy” statutes
at RSA 378:37, et seq. as described in footnote 10, supra), was incorrect. There is a way to
reasonably construe these statutes harmoniously and there is not an unconscionable conflict
between these statutes. It is only the Commission’s erroneous interpretation of the Restructuring

Law that creates the conflict in the first place.

12 «In this jurisdiction, the words of a statute are interpreted according to their plain and ordinary meaning. RSA
21:2. The plain meaning of the word ‘notwithstanding’ is ‘without prevention or obstruction from or by’ or ‘in spite
of.” WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1545 (1961).” King v. Sununu, 126 N.H. 302,
306 (1985). See also In re Cote, 144 N.H. 126, 129 (1999). Similarly, in general, the use of the word “shall” in a
statutory provision is a command, requiring mandatory enforcement. Franklin v. Town of Newport, 151 N.H. 508,
510 (2004); Schiavi v. City of Rochester, 152 N.H. 487, 489-90 (2005).

-10-
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For example, the Commission has previously indicated in construing a statute it was
proper to determine whether a law “expressly prescribes” or “expressly proscribes” a result.
Public Service Company of New Hampshire, Order No. 25,305 (December 20, 2011) at 28. In
that proceeding, the Commission found ways to harmonize the requirements of the Restructuring
Law with myriad other statutes, including the Limited Electrical Energy Producers Act at RSA
chapter 362-A; the Renewable Portfolio Standard at RSA chapter 362-F; and New Hampshire’s
Energy Policy at RSA 378:37, et seq. — a law which the Commission now rejects in part as
incompatible with the Restructuring Law. Order at 10-12. In this case, nothing in the
Restructuring Law “expressly prescribes” or “expressly proscribes™ a utility from participating in
a project that would lower electric rates for its customers. The Order is in error in its
interpretation of the Restructuring Law.

The Order expressly found that RSA chapter 374-A “no longer applies to an EDC like
Eversource” because it “would make little sense in light of RSA 374-F.” Order at 14. Whether,
as a policy, keeping both statutes “makes little sense” is not a matter within the Commission’s
authority, nor is it a relevant factor in determining whether the powers and authority under RSA
chapter 374-A remain. Nowhere does the Restructuring Law “expressly prescribe” or “expressly
proscribe” a utility from owning gas pipeline capacity that would assist in reducing high and
volatile electric rates where the competitive market have failed to provide such a solution. In
fact, as noted earlier, the Restructuring Law states that “market forces can now play the principal
role in organizing electricity supply” — not the “only” role. 1996 N.H. Laws, 129:1, IV.

As noted at page 9 of Eversource’s reply brief, approving Eversource’s proposal would
enhance the ability of market forces to provide reliable, economic electricity to Eversource’s

customers — it would not in any way supplant the “principal role” that the region’s competitive

-11-
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generators play in providing the supply of electric energy. Had the General Court intended
market forces to play the “only” or “sole” role in providing electricity supply, it could have, and
presumable would have, said so.”” Indeed, the Restructuring Law itself gives the Commission
discretion regarding this significant matter: “The commission is authorized to require that
distribution and electricity supply services be provided by separate affiliates.” RSA 374-F:4,
VIII. Notably, by this provision of the Restructuring Law, the Legislature did not prohibit
utilities from providing electric supply, but gave the Commission the authority to determine how
electricity supply services from a utility may be provided.

In light of the above, and particularly in light of the clearly expressed purpose of the
Restucturing Law to reduce the state’s high cost of electricity, the Commission should reconsider
Order No. 25,950. The Commission’s conclusions in the underlying Order leading to its
determination that it is barred from consideraing Eversource’s project as a matter of law run
counter to the purposes of the Restructuring Law and will only help to perpetuate the high and
volatile electric prices in New Hampshire and New England and will continue the situation that
currently imperils the reliability of the regional grid — both of which are results that the

Restructuring Law was enacted to avoid.

13 Re New Hampshire Yankee Elec. Corp., 70 NH PUC 563 (June 27, 1985) (If the Legislature had intended to limit
applicants to buyers, it would have so specified.); Pub. Serv. Co. of New Hampshire, Order No. 25,506, Docket No.
DE 11-250 (2013) (if the Legislature had intended this result, it would have been easy to say so); Northern Pass
Transmission LLC /Pub. Serv. Co. of New Hampshire d/b/a Eversource Energy, Order No. 25,910, Docket Nos. DE
15-460, -461, -462, -463 (2016) (if the legislature had intended to exclude such merchant or elective projects from
licensing crossings over public lands and waters, it could have done so).

-12-
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WHEREFORE, Eversource respectfully requests that the Commission:
A. Grant this Motion to Reconsider; and

B. Order such further relief as may be just and reasonable.

Respectfully submitted this _}ikday of November, 2016.

PUBLIC SERVICE COMPANY OF NEW
HAMPSHIRE d/b/a EVERSOURCE ENERGY

By:
Matthew<F: Fossum
Senior Counsel

Eversource Energy Service Company o/b/o
Public Service Company of New Hampshire d/b/a
Eversource Energy

780 N. Commercial Street

Manchester, NH 03101

603-634-2961

Matthew.Fossum@eversource.com

CERTIFICATE OF SERVICE

I hereby certify that, on the date written below, I caused the attached to be served pursuant to
N.H. Code Admin. Rule Puc 203.11.

Nowmber F 2016 g A

Date /,‘«./*M‘atut’hew J. Fossum

o [
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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

DE 16-241
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE d/b/a EVERSOURCE ENERGY

Petition for Approval of Gas Capacity Contract with Algonquin Gas Transmission, LLC,
Gas Capacity Program Details, and Distribution Rate Tariff for Cost Recovery

RESPONSE OF
THE COALITION TO LOWER ENERGY COSTS
TO ALGONQUIN AND EVERSOURCE
MOTIONS FOR RECONSIDERATION

The Coalition to Lower Energy Costs (“CLEC”) files this Response to the Motion for
Rehearing and/or Reconsideration of Algonquin Gas Transmission, LLC (“AGT”) and the
Motion for Reconsideration of Public Service Company of New Hampshire d/b/a Eversource
Energy ("Eversource"), each filed on November 7, 2016. This response is filed pursuant to Rule
PUC 203.07(f). Both AGT and Eversource argue that Order No. 25,950 (the “Order”)
improperly interprets the Restructuring Statute, RSA Chapter 374-F, as restricting the ability of
New Hampshire’s electric distribution companies to enter into contracts that reserve long term
capacity on interstate natural gas pipelines and to recover the cost of such contracts from their
customers. CLEC agrees with the arguments presented by AGT and Eversource, and offers the

following arguments in support of the motions.

I The Eversource Proposal Does Not Violate the Restructuring Act.
In the Order, the Commission denied the Eversource proposal to enter a long term
commitment for interstate gas pipeline capacity because doing would go “against the overriding

principle of restructuring, which is to harness the power of competitive markets to reduce costs
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to consumers by separating unregulated generation from fully regulated distribution” and that “it
would allow Eversource to reenter the generation market for an extended period, placing the risk
of that decision on its customers.” These conclusions are flawed, and are not based on facts
such as would be adduced in hearings as to why such pipeline investment is necessary and how
its absence actually impairs competitive generation markets.

CLEC agrees that the Restructuring Act emphasizes the application of competitive
markets to achieve lower costs for customers. RSA 374-F:1(I). However, the situation that New
Hampshire faces is one in which the markets on which it relies are not competitive and, in fact,
are in a state of market failure. The solution presented by Eversource in its proposal would
return the market to the competitive state that the New Hampshire General Court intended and
assumed would be available to New Hampshire’s citizens.

The Commission is well aware the electric generation industry is not one that operates
naturally as a competitive market, unlike many other commodity markets. Without extensive
government intervention, a competitive market for electric generation service cannot even exist
at either the wholesale or retail level. The creation of ISO New England and other regional
transmission organizations required Congressional action and years of development and
continuing federal regulatory oversight. Indeed, the market rules of ISO New England are
constantly being reviewed and revised subject to FERC approval to ensure and preserve the
market’s open and competitive nature. It is critical to keep in mind that government created this
market. It would be incorrect and naive to assume that it operates perfectly without any need for
monitoriﬁg and, when necessary, intervention to correct its deficiencies.

Further, markets are not ends in themselves. Rather, as the Restructuring Act itself

recognizes, they are a means to an end — lower costs for consumers. RSA 374-F:3(XI) (“[t]he
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goal of restructuring is to create competitive markets that are expected to produce lower prices
for all customers.”) When market failure occurs, reliance on markets can, and this case does,
lead to higher prices for consumers. This is directly contrary to the intent of the Restructuring
Act.

Market failure exists because the current wholesale market structure provides no
mechanism to provide for recovery of the cost of infrastructure necessary to ensure the
availability of fuel supply to the generators broducing most of the electric energy consumed in
New England. This has created substantial price volatility and has cost New Hampshire energy
consumers hundreds of millions of dollars over the past four years alone. In addition, it has
threatened the reliability of the electric grid and increased New Hampshire’s reliance on heavily
polluting oil and coal fired generation, both also in contravention of the explicit intent of the
Restructuring Act. RSA 374-F:3(I) and (VIII).

The Eversource proposal does not put Eversource in the generation business. Eversource
would not own any generating units and would not contract for the purchase or sale of their
output. Eversource would not benefit in any manner from changes in wholesale electric prices.
Eversource would act solely as a financing conduit for its customers, flowing through all of the
costs and benefifs of its contractual commitment. Further, doing so would not increase the risk
faced by customers; it would reduce risk. In fact, as testimony by Competitive Energy Services
in Docket IR 15-124," the proceeding that led to this proceeding, irrefutably showed, increased
gas pipeline capacity would take away the existing risk to New Hampshire electricity consumers

that they will suffer a repeat of the more than $200 million in higher electricity costs suffered in

' Re Electric Distribution Utilities, Investigation into Potential Approaches to Ameliorate Adverse Wholesale
Electricity Market Conditions in New Hampshire, Docket IR 15-124, Direct Testimony and Exhibits of Richard
Silkman and Mark Isaacson (June 2, 2015).

11175543.2
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2013-14 because of inadequate pipeline capacity. Today customers continue to face wild
volatility in prices because of the market failure. The Eversource proposal would help resolve
that failure. This and related evidence should have been taken in this proceeding to give real life

to the legal issues the Commission is asked to consider.

II. The Restructuring Act Must be Read in a Manner Consistent with Other Provisions
of Law.

The Commission itself specifically recognized in the Order, “the Court construes statutes,
where reasonably possible, so that they lead to reasonable results and do not contradict each
other.”® The New Hampshire Supreme Court has specifically held that

[[Jmplied repeal of former statutes is a disfavored doctrine in this State. The party
arguing a repeal by implication must demonstrate it by evidence of convincing force. If
any reasonable construction of the two statutes taken together can be found, this court
will not find that there has been an implied repeal ®

Similarly, the Supreme Court of the United States has held that “[i]n the absence of some
affirmative showing of an intention to repeal, the only permissible justification for a repeal by

** Therefore, under the well-

implication is when the earlier and later statutes are irreconcilable.
established principles of “implied repeal,” it would be improper to find that the Restructuring
Act implicitly prohibits such a transaction if it is permitted by other provisions of law. The very
opposite of irreconcilability is demonstrated by New Hampshire law.

Eversource is a corporation founded under the general corporation statutes of New
Hampshire. The powers of corporations under New Hampshire law are laid out in exceedingly

broad terms in RSA Chapter 295. Section 295:2 states:

The rights, powers and duties set forth in this chapter are incident to all corporations
legally constituted not excepted in RSA 295:1, subject to any limitations or restrictions

% Order at 7.
3 Board of Selectmen v. Planning Board, 118 N.H. 150, 152-53 (1978).
4 Morton v. Mancari, 417 U.S. 535, 550 (1974)

11175543.2
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imposed by their charters or articles of association or the laws under which they were
organized.

Section 295:6 provides that corporations:

may make contracts necessary and proper for the transaction of their authorized business,
and no other. They shall be capable of binding themselves as sureties or guarantors for
others, to the extent that such suretyship or guarantee may be necessary and proper for
the transaction of their authorized business or serves to further their corporate purposes.

These broad statutory provisions authorize Eversource to engage in any lawful activity
absent a specific legal limitation or restriction. Broad authority is not an accidental feature of the
statutory scheme or a symptom of legislative inattention,; it is the basic underpinning of the free
enterprise guaranteed by the New Hampshire Constitution. In the case of corporations affected
with the public interest, like Eversource, there are specific statutory restrictions (e.g., pre-
approval requirements) placed on certain corporate actions, but these are explicit exceptions to
the otherwise plenary discretion to take any lawful action the corporation deems “necessary and
proper.”

Nothing in Eversource’s history, corporate documentation, or the laws under which it was
organized imposes any limitation or restriction on Eversource’s “necessary and proper” authority
to enter into contracts for pipeline capacity. Public Service Company of New Hampshire
(“PSNH”), d/b/a Eversource, was originally incorporated on August 16, 1926 “under the
provisions of Chapter 225 of the Public Laws of the State of New Hampshire known as the
Business Corporation Law.’ At that time, the “objects” of the corporation included:

“To acquire by construction, purchase or otherwise, and to maintain and operate any
plant or property for the production, sale and distribution of electrical energy, gas, ice,
water, heat or light, and to acquire by construction, purchase or otherwise, and/or to
maintain and operate any other property or business, and specifically, but without
limiting the generality of the foregoing, to acquire, use and enjoy the properties, rights

3 State of New Hampshire, Record of Organization of Public Service Company of New Hampshire, Articles of
Agreement of Public Service Company of New Hampshire (1926).
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and franchises of existing public utilities, and to carry on the business purpose of a public
utility in the State of New Hampshire and/or elsewhere[;]”

“To acquire in any lawful manner, to own and/or hold ...property both real and personal,
of any kind[;]”’ and

“To enter into, make, perform and carry out contracts of any kind for any lawful purpose
without limit as to amount, with any person, firm, association, corporation, municipality,
county, state, territory or government... [.]”8

The most recently recorded Amended Articles of Incorporation of PSNH set forth

“Corporate Powers” as follows:
Ip

The objects for which this corporation is established are to carry on the business of any
electric utility within the state of New Hampshire or elsewhere, and to transact any and
all lawful business for which corporations may be incorporated under New Hampshire
revised Statutes Annotated Chapter 293-A.°

In sum, the Legislature has provided that Eversource has broad corporate authority to
enter into contracts for pipeline capacity as necessary and proper to the conduct of its authorized
business. Under the general principles of “implied repeal,” this general authority may only be
overridden by a specific legal limitation or restriction. The Restructuring Act includes no such
explicit restriction. The Legislature obviously was aware of the corporate powers it had
previously created and could have explicitly overridden those powers if it so desired.

This conclusion is bolstered by a decision of the New Hampshire Supreme Court
regarding a challenge to the Concord Electric Company’s (now Unitil) grant of a mortgage. In
American Loan Trust Co. v. General Electric Co., the challengers alleged that the mortgage was
void “for want of authority on the part of the Concord Electric Company as a corporation to

make it, the legislature never having given it express permission to mortgage any of its property,

¢ Id. at Art. 11(1) (1926).

" Id. at Art. 11(2).

8 1d. at Art. 11(4).

? State of New Hampshire, Record of Organization of Public Service Company of New Hampshire, 4mended
Articles of Agreement of Public Service Company of New Hampshire, at Art. II (1991).
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rights, or franchises, and the corporation itself being of such a public character that due
performance of its obligations to the public” was “inconsistent with a voluntary disposition of its

property... .”!* The Court disagreed, stating:

The Concord Electric Company was formed under the general law of the state. This
provides that any five or more persons of lawful age may associate together by articles of
agreement to form a corporation for certain specified purposes, and for "the carrying on
of any lawful business except banking, life insurance, the making of contracts for the
payment of money at a fixed date or upon the happening of some contingency, and the
construction and maintenance of railroads." P. S., c. 147, s. 1. When the articles are
recorded as required, and the charter fee, if any, is paid, the signers become a corporation,
"and such corporation, its officers and stockholders, shall have all the rights and powers
and be subject to all the duties and liabilities of other similar corporations, their officers
and stockholders, except so far as the same are limited or enlarged by this chapter." Ib., s.
4. Among the powers expressly granted to such corporations is the power to make
"contracts necessary and proper for the transaction of their authorized business," and to
"purchase, hold, and convey real and personal estate necessary and proper" for such
purposel,lnot exceeding the amount authorized by their charter or by statute. P. S., c. 148,
ss. 7, 8.

Eversource has the same “necessary and proper” authority to enter contracts today that the
Concord Electric Company did when it was incorporated in 1901.
Since “[t]he most compelling reason to restructure the New Hampshire utility industry is

»12 it was unreasonable for the Commission to interpret the

to reduce costs for all consumers,
Restructuring Act as implicitly precluding Eversource’s proposal, especially given the
Commission’s recognition of the cost and price volatility issues currently affecting wholesale

electricity markets in New Hampshire and universally attributed to gas pipeline constraints.

' 4merican Loan Trust Co. v. General Electric Co., 71 N.H. 192, 195 (1901).
1 1d_ at 199-200 (emphasis supplied).
"2 RSA 374-F:1.
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Respectfully submitted this 14™ day of November, 2016.

By: Peter W. Brown, Esq. (Bar No. 149)
pbrown@preti.com
Anthony W. Buxton, Esq.
abuxton@preti.com
Andrew Landry, Esq.
alandry@preti.com
Preti Flaherty, Beliveau & Pachios
P.O. Box 1318
Concord, NH 03302-1318
603-410-1500

CERTIFICATE OF SERVICE

I hereby certify that, on the date written below, I caused the attached to be served pursuant to
N.H. Code Admin. Rule PUC 203.11.

Date: November 14,2016 7493@&) . MN

Peter W. Brown, Esq.
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THE STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

Docket No. DE 16-241

Public Service Company of New Hampshire d/b/a Eversource Energy
Petition for Approval of a Gas Capacity Contract with Algonquin Gas Transmission, LLC,
Gas Capacity Program Details, and Distribution Rate Tariff for Cost Recovery

OBJECTION OF CONSERVATION LAW FOUNDATION
TO MOTIONS FOR REHEARING AND/OR RECONSIDERATION

Pursuant to Puc 203.07(f), Conservation Law Foundation (“CLF”) respectfully objects to
the motions for rehearing and/or reconsideration filed on November 7, 2016 by Public Service
Company of New Hampshire d/b/a Eversource Energy (“Eversource™) and Algonquin Gas
Transmission, LLC (“Algonquin™), as follows:

1. On October 6, 2016, the Commission issued Order No. 25,950 dismissing
Eversource’s petition requesting approval of a contract to purchase capacity on the proposed
Access Northeast gas pipeline, related program details, and a distribution rate tariff (“Order”).
The Order addressed a number of well-defined legal questions triggered by Eversource’s
unprecedented proposal — issues that had been the subject of extensive briefing (through both
initial and reply briefs) by numerous parties, including but not limited to Eversource and
Algonquin.

o On November 7, 2016, Eversource and Algonquin filed separate motions for
rehearing and/or reconsideration, arguing that the Commission reached an incorrect conclusion
in dismissing Eversource’s petition. Eversource’s and Algonquin’s motions fail to establish that

the Commission overlooked or mistakenly conceived of matters in its Order and present no new,
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previously unavailable information, effectively re-asserting matters that have been the subject of
extensive briefing yet seeking a different result. Accordingly, their motions should be denied.’
3. Eversource and Algonquin assert that the Commission erroneously interpreted
New Hampshire restructuring law, RSA 374-F, by improperly emphasizing competition and the
functional separation of electric generation from electric transmission/distribution, as compared
to the objective of reducing electricity rates. See Eversource Motion for Reconsideration at 2-3;
Algonquin Motion for Rehearing and/or Reconsideration at 4-6. In doing so, Eversource and
Algonquin fail to raise anything new? and fail to recognize that competition and unbundling the
functions of traditional, vertically integrated utilities were the essential means by which the
legislature chose to achieve lower rates. See e.g., RSA 374-F:1, I (“The most compelling reason
to restructure the New Hampshire electric utility industry is to reduce costs for all consumers of
electricity by harnessing the power of competitive markets.”) (emphasis added). More
specifically, while it is true that New Hampshire’s restructuring law was enacted to reduce rates
for consumers, the plain language of the law — entitled “Electric Utility Restructuring”— evinces

a clear, unambiguous intent* to achieve lower rates through a new structure that separates electric

! As the Commission recently stated in PNE Energy Supply, LLC, et al. v. PSNH d/b/a Eversource Energy, DE 15-

491, Order No. 25,693 (Nov. 9, 2016):
The Commission may grant rehearing or reconsideration for “good reason” if the moving party shows that
an order is unlawful or unreasonable. See RSA 541:3, RSA 541:4; Rural Telephone Companies, Order No.
25,291 (November 21, 2011). A successful motion must establish “good reason” by showing that there are
matters the Commission “overlooked or mistakenly conceived in the original decision,” Dumais v. State,
118. N.H. 309, 311 (1978) (quotations and citations omitted), or by presenting new evidence that was
“unavailable prior to the issuance of the underlying decision,” Hollis Telephone Inc. Order No. 25,088 at
14 (April 2, 2010). A successful motion for rehearing must do more than merely restate prior arguments
and ask for a different outcome. Public Service Co. of N.H., Order No. 25,676 at 3 (June 12, 2014); see
also Freedom Energy Logistics, Order No. 25,810 (September 8, 2015).

2 The Commission’s Order specifically acknowledges the argument that Eversource and Algonquin now re-assert,

stating: “The Supporters’ [of Eversource’s petition] basic argument is that RSA Chapter 374-F, the electric utility

restructuring statute, was intended to lower energy prices and that an EDC’s purchase of gas capacity to be used by

generators could further that intent.” Order at 4.

3 A statute’s title “is a significant indication of the intent of the legislature in enacting a statute.” See Greenland

Conservation Comm’n v. N.H. Wetlands Council, 154 N.H. 529, 534 (2006) (citations omitted).

* The Commission properly engaged in an interpretation based on the plain and ordinary meaning of the statutory

language, taking into account the overall regulatory scheme. Because the statute is not ambiguous, the Commission
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generation from electric transmission/distribution, that fosters competition, and — of critical
importance — prevents electric ratepayers from bearing the risks of generation-related
investments by utilities. It is particularly noteworthy that in strenuously emphasizing the
objective of lower electric rates, neither Eversource nor Algonquin even acknowledge the
critically important principle of protecting ratepayers from economic risk — a consideration that
the Commission properly considered in its legal analysis. See Order at 8-9 (“The competitive
generation market is expected to produce a more efficient industry structure and regulatory
framework, by shifting the risks of generation investments away from customers of regulated
EDCs toward private investors in the competitive market. The long-term results should be lower
prices and a more productive economy.”) (emphasis added); id. at 9 (“A more efficient structure
involves placing investment risk on merchant generators who can manage that risk, and
allowing customers to choose suppliers, thus enabling customers to pay market prices and avoid
long-term over market costs.”) (emphasis added).

4. Eversource and Algonquin argue that the Commission somehow erred in
assessing the interplay between RSA Chapter 374-F and other statutes, such as RSA 374-A
(argued by both Eversource and Algonquin) and RSA 374:57 (argued by Algonquin). Again,
they fail to raise issues not previously considered by the Commission and, in re-asserting their
arguments, fail to acknowledge the transformative effect of New Hampshire’s “Electric Utility
Restructuring’ statute both on its own and with respect to statutes pre-dating a restructured

industry.

need not and should not consider legislative history, such as statements made by individual legislators and
legislative committees set forth in Algonquin’s Motion for Rehearing and/or Reconsideration. See State v. Spade,
161 N.H. 248, 251 (2010) (legislative history considered only when statute is ambiguous).

5> RSA Chapter 374-F (emphasis added).
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5. In sum, Eversource and Algonquin — in a last ditch attempt to obtain approval for
a scheme that would undermine competition, that would directly contravene the legislature’s
deliberate restructuring of utilities to separate electric generation from electric
transmission/distribution,® and that would force Eversource ratepayers to bear an economic risk
that belongs with private investors — have provided no basis for the Commission to grant their
motions for reconsideration and/or rehearing.

WHEREFORE, Conservation Law Foundation respectfully requests that the Commission
deny Eversource’s Motion for Reconsideration and Algonquin’s Motion for Rehearing and/or
Reconsideration.

Respectfully submitted,

CONSERVATION LAW FOUNDATION

=AY AN

Thomas F. Irwin, Esq.
V.P. and CLF New Hampshire Director

Conservation Law Foundation
27 N. Main Street

Concord, NH 03301

(603) 225-3060
tirwin@clf.org

Dated: November 15, 2016

¢ The deliberate nature of the legislature’s restructuring of the electric utility industry is reinforced by RSA 374-
F:3,1I1, which addresses the functional separation between generation and transmission/distribution services, but
which specifically states: “However, distribution service companies should not be absolutely precluded from owning
small scaled distributed generation resources as part of a strategy for minimizing transmission and distribution
costs.” Had the legislature intended electric distribution companies like Eversource to have the authority to acquire
natural gas capacity for electric generation purposes, it would have stated such intent explicitly.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this pleading has been sent by email to the service list in

Docket No. DE 16-241 on this 15th day of November, 2016.

Thomas F. Irwin
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STATE OF NEW HAMPSHIRE
BEFORE THE

PUBLIC UTILITIES COMMISSION

Public Service Company of New Hampshire
Petition for Approval of Gas Infrastructure Contract with Algonquin Gas Transmission, LLC
Docket No. DE 16-241

Opposition of the Office of the Consumer Advocate to Motions for Rehearing and
Reconsideration

NOW COMES the Office of the Consumer Advocate (“OCA™), a party in this docket,
and objects to the Motion for Rehearing and/or Reconsideration filed on November 7, 2016 by
intervenor Algonquin Gas Transmission, LLC (Algonquin), the Motion for Reconsideration filed
on the same date by petitioner Public Service Company of New Hampshire d/b/a Eversource
Energy (PSNH), and the “Response” filed by the Coalition to Lower Energy Costs (CLEC) on
November 14, 2016. In support of this opposition the OCA states as follows:

1. On October 6, 2016, the New Hampshire Public Utilities Commission issued Order No.
25,950 in this docket, dismissing the petition of PSNH with prejudice on the ground that
the determinations requested by PSNH are inconsistent with New Hampshire law.
Pursuant to N.H. Code Admin. Rules 203.05 and 203.07 as well as RSA 541:3,
Algonquin and PSNH separately filed timely motions for rehearing (although PSNH
styled its motion as one for reconsideration). The submission of such a timely rehearing
motion is a prerequisite for any appellate proceedings that may ensue. See RSA 541:4
(additionally specifying that any ground not asserted in such a rehearing motion may not
be heard on appeal).

2. The essence of the arguments on rehearing as made by both Algonquin and PSNH is that

the Commission fundamentally misunderstood the purpose of the Electric Industry
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Restructuring Act, RSA 541-F, to be fostering competition in the electric industry rather
than achieving reductions in electricity rates. This is a mistaken assertion.

Almost 30 years ago, in a per curiam opinion, the U.S. Supreme Court made an
important observation about statutory interpretation and, in particular, about the quest to
discern legislative intent. The justices observed: “Deciding what competing values will
or will not be sacrificed to the achievement of a particular objective is the very essence of
legislative choice — and it frustrates rather than effectuates legislative intent simplistically
to assume that whatever furthers the statute's primary objective must be the law.”
Rodriguez v. United States, 480 U.S. 522, 526 (1987).

The two pending rehearing motions essentially urge the Commission to make precisely
that sort of simplistic assumption with respect to the Restructuring Act, something the
Commission wisely opted not to do in Order 25.950. The Commission should for that
reason deny the two pending rehearing motions. The rest is commentary, as enumerated
infra.

Both Algonquin and PSNH claim that the Commission erred in its conclusion that the
“overriding purpose” of the Restructuring Act is “to introduce competition to the
generation of electricity.” Algonquin Motion at 4; PSNH Motion at 2; Order No. 25,950
at 8. According to Algonquin and PSNH, the Commission overlooked the true overriding
purpose of the Restructuring Act, which was to reduce the cost of electricity to New
Hampshire customers. This is a simplistic and therefore flawed claim.

The statutory references to unwelcomely high electricity rates cited in both rehearing
motions prove nothing beyond the very obvious point that all policymakers, be they

legislators, governors, regulators and most certainly consumer advocates, want customers
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to pay electric bills that are as low as possible and definitely lower than the unreasonably
high ones that applied 20 years ago in the aftermath of the Seabrook-induced PSNH
bankruptcy. The Legislature could not, and did not, declare by fiat that bills must fall;
that would raise the specter of confiscatory rates in violation of the Takings Clause of the
U.S. Constitution. Instead, the Legislature in 1996 declared the reduction of costs to be
the “most compelling reason” to adopt a particular public policy “goal” — that of “a more
efficient industry structure and regulatory framework.” RSA 374-F:1, 1. Thus, to the
extent the answer here turns on the purpose statement in the Restructuring Act, the
principles of plain language that guide statutory interpretation support rather than
undermine the Commission’s decision that “competition, furthered by restructuring and
unbundling, is the ultimate purpose of the statutory scheme.” Order No. 25,950 at 8.

. These arguments about overriding purposes notwithstanding, the answer here — i.e., the
ruling the Commission actually made in Order No. 25,950 — is not a contest between
whether lowering costs is more important than promoting competition but is, rather, a
determination that the capacity contract proposed by PSNH is “a component of
‘generation services’ under RSA 374-F:3, IIL.” Id. The Commission’s key legal
conclusion is that “[i]Jncluding such a generation-related cost in distribution rates would
combine an element of generation costs with distribution rates and conflict with the
functional separation principle.” Id. This, of course, refers to the third of the 15
Restructuring Policy Principles enumerated in Section 3 of the Restructuring Act. By
“functional separation principle” the Commission means the legislative determination in
RSA 374-F:3, 11l that “[g]eneration services should be subject to market competition and

minimal economic relation and at least functionally separated from transmission and
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transmission and distribution services which should remain regulated for the foreseeable
future.” Neither the Algonquin nor the PSNH motion attack this legal conclusion head-
on because they cannot. Forcing retail electric customers to pay generation-related costs
in distribution rates is the very opposite of the market competition to which these costs
must now be subject as a matter of New Hampshire law. The Commission was
unassailably correct in saying so.

. According to Algonquin, the PSNH petition does not transgress the functional separation
principle because the firm natural gas capacity PSNH proposes to acquire from an
affiliate’s pipeline “will be auctioned by a capacity manager in an arm’s length process
consistent with Federal Energy Regulatory Commission (FERC) rules on capacity
release.” Algonquin Motion at 10. What Algonquin omits to mention is that on August
31, 2016, the FERC resoundingly rejected its proposal to provide PSNH (and other
electric distribution utilities that cut similar deals with the Access Northeast project
Algonquin is jointly developing with National Grid and a PSNH affiliate) for a blanket
exemption under the Natural Gas Act from bidding requirements that would otherwise
apply when releasing pipeline capacity to natural gas generators. See Algonquin Gas
Transmission, LLC, 156 FERC § 61,151 (Aug. 31, 2016) at § 23 (though the FERC
authorized the use of asset managers by such utilities). The FERC concluded that the
Algonquin proposal does not meet the FERC’s standard for such bidding exemptions:
that of “improving the competitive structure of the natural gas industry.” Id. at § 34
(noting that the Algonquin proposal “would unnecessarily shield electric generators from
the full effect of market forces acting on the natural gas price by excluding non-

generators from the bidding process™). The point here is not to embroil the Commission
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in questions related to the Natural Gas Act (something the Commission, reasonably,
declined to do at pages 14-15 of Order No. 25,950) but rather to point out the congruity
as a logical matter between the FERC’s concern (possible end-runs around competition in
wholesale natural gas markets) and the Commission’s implicit determination that what
PSNH is proposing here is at fundamental variance with the paradigm of a restructured
industry.

9. Algonquin further contends that the Commission erred by ignoring the other 14
Restructuring Policy Principles in RSA 374-F:3. This is the equivalent of attempting to
justify a homicide on the ground that nine of the Ten Commandments do not prohibit
such conduct.'

10. Algonquin contends the Commission erred in its interpretation of RSA 374:57, which

authorizes electric utilities to seek Commission approval of certain agreements “for the

! In the course of claiming that the Commission has inappropriately ignored 14 of the 15 Restructuring Policy
Principles, Algonquin contends that “numerous regulators and stakeholders” have recognized that “New England’s
increasing reliance on natural gas for electric generation, without a corresponding expansion of natural gas
infrastructure, threatens reliability.” Algonquin Motion at 9. Although the PSNH petition and accompanying
testimony are riddled with references to reliability, PSNH has presented no direct evidence to the effect that the
lights will go out anywhere in New England unless electric distribution companies contract for firm natural gas
capacity in the manner contemplated by the petition. In fact, the document at the heart of the petition — the ICF
Report entitled “Access Northeast Project — Reliability Benefits and Energy Cost Savings to New England
Customers” — notably avoids making such a claim, arguing instead that “[b]y providing secure fuel supplies to
[natural gas] generators and LNG facilities, Access Northeast could improve electric reliability across the grid.”
Attachment EVER-KRP 2 to Testimony of Kevin R. Petak at 9 (emphasis added); see also id. at 31 (“By providing
secure fuel supplies to these generators, Access Northeast could significantly improve electric reliability across the
grid”) (emphasis added). Proponents of the Access Northeast project, aided and abetted by the CEO of the regional
transmission organization, have consistently sought to conflate the claimed market benefits of the Access Northeast
project with reliability benefits. See, e.g. “’Precarious:” New England’s energy crisis,” New Hampshire Union
Leader, Oct. 2, 2016, available at http://www.unionleader.com/Editorial/Precarious-New-Englands-energy-crisis-
10032016 (quoting ISO New England’s CEO and claiming that “[t]he New England electric grid is starting to
resemble California’s two decades ago™). This is almost certainly because PSNH and Algonquin know they cannot
argue that the region’s electricity grid will be more reliable — i.e., that there will be fewer system failures — if the
Access Northeast project goes forward and the attendant financial risk is placed on the backs of electricity
customers.
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purchase of generating capacity, transmission capacity or energy” at the same time such
agreements are filed with the FERC pursuant to the Federal Power Act. Notably, PSNH
does not make this argument, which does not even deserve the badge of plausibility the
Commission attached to it in the course of rejecting it. See Order No. 25,950 at 13
(“While the Supporters’ reading of the statute is plausible, we believe the Opponents
have the better argument”). As the Commission correctly concluded, RSA 374:57 is
unambiguously a statute that governs electric generation and electric transmission —
hence the reference in the statute to FERC approvals under the Federal Power Act with
no corresponding reference to the Natural Gas Act. Notably, this is directly analogous to
the recent ruling of the Supreme Judicial Court of Massachusetts that the phrase “the
purchase of gas or electricity” in a statute similar to RSA 374-A plainly did not mean an
electric utility could purchase natural gas capacity; that authority is reserved under the
statute to gas utilities. See Engie Gas & LNG LLC v. Department of Pub. Utils., 475
Mass. 191, 203-205 (2016) (further concluding that to hold otherwise would be
“untenable” in light of the Massachusetts restructuring statute).

Both Algonquin and PSNH contend that by ruling the petition inconsistent with New
Hampshire law the Commission essentially deemed another statute -- RSA 374-A -
repealed by implication. They focus on language in RSA 374-A:2 authorizing electric
utilities to “plan, finance, construct, purchase, operate, maintain, use, share costs of, own,
mortgage, lease, sell, dispose of or otherwise participate in electric power facilities or
portions thereof within or without the state” (emphasis added). The statute likewise
authorizes electric utilities to enter into contracts for such proposes. The Commission

concluded that RSA 374-A “no longer applies” to electric distribution companies because
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they no longer “participate in the generation side of the electric industry.” Order No.
25,950 at 14.

On this point, the OCA agrees with Algonquin — that PSNH’s proposed acquisition of
firm natural gas capacity does not amount to “participat[ing] in” electric power facilities
as that phrase is used in RSA 374-A:2. See Algonquin Motion at 15 (arguing that
because “generators will continue to own, operate and retain their interests in the electric
power facilities . . . Eversource will not be participating in electric power facilities™).
Therefore, RSA 374-A does not provide statutory authorization for what PSNH is
proposing here, and thus there is no implied repeal of RSA 374-A by virtue of later
enactments that preclude the granting of the PSNH petition.

PSNH implies that the Commission should reconsider Order No. 25,950 on the ground
that it is contrary to the State Energy Strategy issued by the Office of Energy and
Planning in 2014, which acknowledges a need for additional natural gas pipeline

capacity. RSA Chapter 4E governs the ongoing development of this document, but

PSNH does not contend that the Commission violated this provision in Order No. 25,950.

The Order does not reject any of the conclusions in the State Energy Strategy but merely
points out that, in light of applicable limitations on what electric distribution companies
may do, it falls to natural gas utilities to meet any additional need for pipeline capacity.
Moreover, the references to pipeline constraints in the State Energy Strategy must be
considered in their context. A fair reading of the relevant provisions is that (1) the ISO
New England winter reliability program, which has led to increased use of backup
generation fuels like oil and liquefied natural gas, is the right strategy for addressing

natural gas supply constraints during extreme winter conditions, and (2) generally,

Page 69



14.

1i5-

Appeal by Petition Pursuant to RSA 541:6 and RSA 365:21
Joint Appendix of Algonquin Gas Transmission, LLC and
Public Service Company of New Hampshire d/b/a Eversource Energy

policies that increase fuel diversity rather than double down on the region’s already too-
great reliance on natural gas are in the best interests of New Hampshire consumers. See
Office of Energy and Planning, New Hampshire 10 Year State Energy Strategy, available
at https://www.nh.gov/oep/energy/programs/documents/energy-strategy.pdf, at 15
(referring to the need for “cleaner, more diverse and more affordable energy™).

Neither Algonquin nor PSNH offer any real challenge to the fundamental determination
in Order No. 25,950 that “expenses related to generation supply would be disallowed in
distribution rates” based on the “used and useful requirement . . . a basic component of
utility ratemaking under New Hampshire law.” Order No. 25,950 at 14. Algonquin
objects to this determination in conclusory fashion, see Algonquin Motion at 15, and
PSNH makes no mention of it. This is telling because, as the OCA has argued
previously, the Electric Industry Restructuring Act is lodged squarely within
longstanding principles of utility law. Ratepayers of PSNH are captive customers; the
Restructuring Act partially released them from that captivity because the Legislature
believed that in such freedom would lie cheaper but still reliable electricity. To the extent
PSNH customers remain captive, they can only be forced to pay for transmission and
distribution service — nothing else. The region may or may not need more natural gas
capacity, but unless or until the Legislature says otherwise the financial responsibility for
providing such capacity lies with the shareholders of investor-owned firms. That transfer
of business risk is the essence of restructuring; the transfer itself left the basic premises of
utility regulation intact.

On November 14, 2016, the Coalition to Lower Energy Costs (CLEC) — “a nonprofit

association of individual consumers, labor unions, larger energy consumers and
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institutions concerned about the threat to New England’s families and economy from
skyrocketing natural gas and electric prices,”” filed a pleading entitled “Response . . . to
Algonquin and Eversource Motion for Reconsideration.” This pleading is time-barred
and the Commission should reject it on that basis.

16. RSA 541:3 provides that “[w]ithin 30 days after any order or decision has been made by
the commission, any party to the action or proceeding before the commission, or any
person directly affected thereby, may apply for a rehearing in respect to any matter
determined in the action or proceeding, or covered or included in the order, specifying in
the motion all grounds for rehearing, and the commission may grant such rehearing if in
its opinion good reason for the rehearing is stated in the motion.” N.H. Code Admin.
Rules Puc 203.07(f) provides that objections to an RSA 541:3 motion for rehearing may
be filed within five days of the date on which the motion for rehearing is filed.”

17. The CLEC pleading is not an objection to a rehearing motion even though it purports to
have been filed pursuant to Rule Puc 203.07(f). As the CLEC pleading plainly recites,
“CLEC agrees with the arguments presented by AGT and Eversource, and offers the
following arguments in support of the motions.” CLEC then goes on to make eight pages of
additional argumentation in favor of rehearing, (1) offering as a thesis the notion that the
Commission should grant rehearing in light of “market failure” and (2) claiming that because
the general corporate law does not withhold from PSNH the authority to contract for firm
natural gas capacity and impose the associated costs on its captive customers, the
Commission’s interpretation of the Restructuring Act in Order 25,950 is erroneous. On the
former point, CLEC appears to claim that, at the very least, the Commission should have

taken evidence on the state of wholesale electricity markets so as to “give real life to the legal

2 http://www.energycostcrisis.com/about-us/.
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issues the Commission is asked to consider.” CLEC Pleading at 4. Thus, CLEC is
attempting to provide an additional twist to the Eversource and Algonquin arguments about
the Restructuring Act and has, by invoking general corporate law, is seeking to introduce an
entirely new ground for rehearing.

18. The Commission is precluded by statute from entertaining these arguments because, in effect,
CLEC has filed a third rehearing motion — one that was submitted beyond the 30 days
provided for in RSA 541:3. Although the Commission is frequently, and laudably, forgiving
about deadlines, such flexibility would be both unfair and illegal here. RSA 541:4 provides
that any argument not duly made in a rehearing motion pursuant to RSA 541:3 is waived for
purposes of subsequent appeal. The untimely nature of the CLEC motion means the
Commission and ultimately the New Hampshire Supreme Court lack jurisdiction to consider
the grounds CLEC has asserted in its motion. See, e.g., Radziewicz v. Town of Hudson, 159
N.H. 313, 315 (2009) (“The superior court has no discretion when dealing with statutory
time requirements that confer jurisdiction) (citation omitted). The Commission should
so declare.

19. Finally, the OCA draws the Commission’s attention to the pending motion of PSNH for
confidential treatment of the key provisions of the key documents in this case -- and the
OCA’s opposition to the motion. Assuming, as is reasonable, that the outcome of the
Commission’s decision on rehearing will be further proceedings in the near term, either
before the Commission or the New Hampshire Supreme Court, and further assuming that
the Legislature may take up questions related to this docket in its upcoming session, the
Commission should deem the confidentiality motion to be fully ripe for decision.

WHEREFORE, the OCA respectfully request that this honorable Commission:

10



Appeal by Petition Pursuant to RSA 541:6 and RSA 365:21

Joint Appendix of Algonquin Gas Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
Page 73

A. Deny the pending motions for rehearing and/or reconsideration as well as for
confidential treatment,

B. Reject the filing of the Coalition to Lower Electricity Costs as time-barred;

C. Issue a ruling on the pending motion for confidential treatment; and

D. Grant any other such relief as it deems appropriate.

Sincerely,

/s/ D. Maurice Kreis

D. Maurice Kreis

Consumer Advocate

Office of the Consumer Advocate
21 South Fruit Street, Suite 18
Concord, NH 03301

(603) 271-1174

donald kreis@oca.nh.gov

November 15, 2016
Certificate of Service

I hereby certify that a copy of this Objection was provided via electronic mail to the
individuals included on the Commission’s service list for this docket.

/s/ D. Maurice Kreis

D. Maurice Kreis

11
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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

Docket No. DE 16-241
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE d/b/a EVERSOURCE ENERGY

Petition for Approval of a Gas Capacity Contract with Algonquin Gas Transmission, LLC,
Gas Capacity Program Details, and Distribution Rate Tariff for Cost Recovery

OBJECTION TO MOTIONS FOR REHEARING AND/OR RECONSIDERATION OF
ORDER NO. 25,950

NOW COMES NextEra Energy Resources, LLC (“NEER”), and respectfully submits its
Objection to the November 7, 2016 Motion for Reconsideration filed by Eversource Energy
(“Eversource”) and the Motion for Rehearing and/or Reconsideration filed by Algonquin Gas
Transmission, LLC (“Algonquin”) (together, “the Motions” or “the Movants”). At the core of
the Movants’ protestations is a refusal to accept the Commission’s determination that the
Restructuring Statute requires the separation of generation and distribution services, and the
associated unbundling of the respective costs. However, the arguments presented in the Motions
were previously presented to the Commission, and, in Order No. 25,950, the Commission
correctly rejected the contentions as inconsistent with the rules of statutory construction and
interpretation. Accordingly, as established below, the Motions fail to meet the standard of
review for rehearing and reconsideration, and, further, the Motions are incorrect on the law.
Therefore, NEER requests that the Commission deny the Motions.

L. Introduction

On February 18, 2016, Eversource filed a Petition for the approval of a proposed 20-year
contract with Algonquin for natural gas capacity on Algonquin’s Access Northeast Pipeline
Project (“ANE Contract”) and recovery of associated costs through a new distribution rate tariff

that would be applied to all Eversource customers. On March 24, 2016, the Commission issued

1
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an Order of Notice that requested briefs from Eversource, Staff and other parties on the legality
of the ANE Contract under New Hampshire law. Briefs were filed on April 12, 2016 and Reply
Briefs on May 12, 2016. With consideration of these legal briefs, the Commission on October 6,
2016, dismissed Eversource’s Petition as impermissible under New Hampshire law.'

In Order No. 25,950, based on a thorough review of the Electric Utility Restructuring
statute, RSA Chapter 374-F (“Restructuring Statute’), the Commission found that the overriding
purpose of the Restructuring Statue was to introduce competition into the generation of
electricity.? This conclusion was well-supported by the Statute:*

I. The most compelling reason to restructure the New Hampshire
electric utility industry is to reduce costs for all consumers of
electricity by harnessing the power of competitive markets. . ..
Increased customer choice and the development of competitive
markets for wholesale and retail electricity services are key
elements in a restructured industry that will require unbundling
of prices and services and at least functional separation of
centralized generation services from transmission and
distribution services.

II. A transition to competitive markets for electricity is consistent
with the directives of part I, article 83 of the New Hampshire
constitution which reads in part: ‘Free and fair competition in
the trades and industries is an inherent and essential right of the
people and should be protected against all monopolies and
conspiracies which tend to hinder or destroy it.” Competitive
markets should provide electricity suppliers with incentives to
operate efficiently and cleanly, open markets for new and
improved technologies, provide electricity buyers and sellers
with appropriate price signals, and improve public confidence in
the electric utility industry.

The Commission further concluded that the statute intentionally shifted the risks

! Petition for Approval of Gas Capacity Contract with Algonquin Gas Transmission, LLC, Gas Capacity Program
Details, and Distribution Rate Tariff for Cost Recovery, DE 16-241, Order Dismissing Petition, Order No. 25,950
(October 6, 2016) (“Order No. 25,950”).

’Id. at8.

3 RSA 374-F:1.
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associated with generation investments away from customers and toward private investors in the
competitive market.* To effectuate the purpose of the Restructuring Statute, RSA 374-F:3, III
requires the separation of generation services from transmission/distribution activities and
services, and the unbundling of rates among these services.” The Commission supported this
conclusion explaining that:®

This purpose is underscored by the Legislature’s recent strong
encouragement, through the passage of HB 1602 and SB 221, to
approve the 2015 Settlement Agreement that will accomplish the
functional separation of Eversource’s generation activities from its
distribution activities.

With the above discernment on the purpose and directives of the Restructuring Statute,
the Commission determined that the ANE Contract was “fundamentally inconsistent” with the
statute, as it was a generation service under RSA 374-F:3, III seeking recovery of its net costs

from electric distribution customers. Specifically, the Commission concluded that:’

.. . the Capacity Contract is a component of ‘generation services’
under RSA 374-F:3, 111, which requires unbundled, clear price
information for the cost components of generation, transmission,
and distribution. The acquisition of the gas capacity is clearly
related to an effort to serve New England gas-fired electric
generators with less expensive, more reliable fuel supplies.
Including such a generation-related cost in distribution rates
would combine an element of generation costs with distribution
rates and conflict with the functional separation principal.
(emphasis added).

With the determination that the “basic premise” of Eversource’s ANE Contract proposal

“runs afoul of the Restructuring Statute’s functional separation requirement,” the Commission

4 Order No. 25,950 at 8-9.
SId at9.
6 1d

"Id.
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could have concluded its analysis and dismissed the Petition as inconsistent with New
Hampshire law. Nonetheless, the Commission further analyzed whether there was another
statute that standing alone would support the Eversource proposal, and, if so, how the statute(s)
would be affected by the subsequent enactment of the Restructuring Statute, or otherwise not
applicable or supportive of the proposal.® The Commission’s additional legal analysis found no
New Hampshire law supported the ANE Contract. Thus, the Commission dismissed the

Eversource Petition as impermissible under New Hampshire law.

Against the Commission’s well-reasoned decision, Eversource and Algonquin repeat
their arguments that the ANE Contract is permissible under New Hampshire law, and that the
Commission based its dismissal of the Petition on a narrow interpretation of the Restructuring
Statute.” For the reasons set forth in this Objection, however, it is clear that the arguments of
Eversource and Algonquin have failed to establish that the Commission erred in its interpretation

of the Restructuring Statute, and, therefore, their Motions should be denied.

II. Standard of Review
The Commission’s standard for granting or denying a rehearing or reconsideration

request is well established. According to RSA 541:3, the Commission may grant rehearing or

8 1d. at 9-10.
? Eversource Motion at 2 states that:

The Commission based its determination nearly entirely upon an unreasonably narrow
interpretation of the New Hampshire Electricity Restructuring statute, RSA chapter 374-
F... by finding that the overriding purpose of the Restructuring Law was to remove
regulated utilities from the generation business.

Also, the Algonquin Motion at 3 states that:

... [TThe Commission’s conclusions conceming the overall goals and relationship
between the principles of the Restructuring Statute (RSA Chapter 374-F) and
interpretation of other statutes in light of its reading of the Restructuring Statute, are
incorrect, unlawful and unreasonable.
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reconsideration when a motion states a “good reason for the rehearing.”'® To show good reason,
the movant must demonstrate that the Commission erred through presenting “new evidence that
was unavailable at the original hearing, or by identifying specific matters that were either
‘overlooked or mistakenly conceived.””!! Additionally, in doing so, the movant cannot “merely
reassert prior arguments and request a different outcome.”'> Application of the standard of
review to the Motions show that they repeat past arguments,'? present incorrect legal theories,
and provide no new evidence or persuasive argument that the Commission overlooked or
mistakenly conceived any conclusion in Order No. 25,950. Thus, the Motions should be

dismissed as meritless.

III. The Commission Correctly Applied the Principles of Statutory Construction
a. The Commission applied the correct rules of statutory construction and
interpretation in dismissing Eversource’s Petition
The Commission carefully and correctly applied the rules of statutory construction and
interpretation established by the New Hampshire Supreme Court. The Commission outlined its
approach to statutory construction and interpretation as follows:"*

... we apply traditional New Hampshire principles of statutory
interpretation. The New Hampshire Supreme Court first looks to the
language of the statute itself, and, if possible, construes that language

10RSA 541:3.

" Verizon New Hampshire Wire Center Investigation, Docket No. DT 05-083, DT 06-012, Order No. 24,629 at 7
(June 1, 2006), quoting Dumais v. State, 118 N.H. 309, 311 (1978).

12 See Verizon New Hampshire Wire Center Investigation, Docket No. DT 05-083, DT 06-012, Order No. 24,629 at
7 (June 1, 2006).

13 For example, Eversource in its Motion concedes that it is repeating past arguments considered and rejected by the
Commission. Eversource Motion at 7, 9, note 11.

14 Order No. 25,950 at 7.
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according to its plain and ordinary meaning. The Court interprets statutes
in the context of the overall regulatory scheme and not in isolation. The
goal is to determine the Legislature’s intent. Further, the Court construes
statutes, where reasonably possible, so that they lead to reasonable results
and do not contradict each other. When interpreting a statute, the Court
gives effect to all words in the statute and presumes that the legislature did
not enact superfluous or redundant words. See Appeal of Old Dutch
Mustard Co., Inc., 166 N.H. 501 (2014); State v. Collyns, 166 N.H. 514
(2014). When a conflict exists between two statutes, the later statute will
control, especially when the later statute deals with the subject in a
specific way and the earlier enactment treats that subject in a general
fashion. Board of Selectmen v. Planning Bd., 118 N.H. 150, 152 (1978);
see also Appeal of Pennichuck Water Works, 160 N.H. 18, 34 (2010)
(quoting Appeal of Plantier, 126 N.H. 500 (1985)).

The Commission applied these fundamental rules of statutory construction and
interpretation throughout its consideration of the Restructuring Statute and other statutes. In
contrast to the Commission’s application of the rules of statutory construction, the Movants
fundamentally misapply the rules in a misguided attempt to seek a different result that, if

adopted, would be in violation of New Hampshire law.

b. The Commission correctly concluded that the plain language of RSA 374-F:3, 111
shows that the Petition is fatally flawed

The Commission properly applied the plain language doctrine to RSA 374-F:3, 11,
which, in pertinent part, reads:

When customer choice is introduced, services and rates should be
unbundled to provide customers clear price information on the cost
components of generation, transmission, distribution, and any other
ancillary charges. Generation services should be subject to market
competition and minimal economic regulation and at least
functionally separated from transmission and distribution services
which should remain regulated for the foreseeable future.

Reading the plain language of this statute, the Commission found it “directs the

restructuring of the industry, separating generation activities from transmission and distribution
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activities, and unbundling the rates associated with each of the separate services.”"> Thereafter,
in a straightforward application of this plain language reading of RSA 374-F:3, III to the

undisputed facts of the Eversource Petition, the Commission correctly concluded:'®

. .. the Capacity Contract is a component of ‘generation services’
under RSA 374-F:3, 111, which requires unbundled, clear price
information for the cost components of generation, transmission,
and distribution. The acquisition of the gas capacity is clearly
related to an effort to serve New England gas-fired electric
generators with less expensive, more reliable fuel supplies.
Including such a generation-related cost in distribution rates
would combine an element of generation costs with distribution
rates and conflict with the functional separation principal. . . .

.. . the basic premise of Eversource’s proposal — having an
[electric distribution company] EDC purchase long-term gas
capacity to be used by electric generators — runs afoul of the
Restructuring Statute’s functional separation requirement . . . .
(emphasis added).

In reaction to this clear and well-reasoned ruling, the Movants repeat that an EDC is
authorized to contract for capacity under RSA 374:57 and participate in generation power
facilities under RSA 374-A."” The Movants also reiterate an “in the alternative” contention that
the ANE Contract is not a generation activity, as it would “simply provide a mechanism by

18

which natural gas capacity would be made available.”® They further argue that the Commission

erred in not accepting that RSA 374-A:2 and RSA 374-A:1, Il and IV authorize Eversource to

“Id at8.
'1d. at9.
1" Compare Eversource Motion at 4, 10 with Algonquin Initial Brief at 7-8 and Eversource Initial Brief at 13-14.

'8 Algonquin Motion at 9-10.
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purchase gas capacity “regardless of restructuring.”'® All of these arguments were rejected by

the Commission and are incorrect as a matter of law.

In large part, the Movants’ reiterated disagreement turns on its view that RSA 374-A:2
and RSA 374-A:1 II and RSA 374-A:1, IV provide it with the statutory authority to engage in
generation-related services, such as the ANE Contract.”’ These statutes do nothing of the sort.”!
Instead, the Movants have an elemental misunderstanding of the import of RSA 374-F, III on
these statutes. As the Commission correctly determined:*

The change in the industry through the Restructuring Statute, first
passed in 1996, effectively ended a restructured EDC’s ability to
participate in the generation side of the electric industry. Given the
centrality of the separation of functions between distribution and
generation in the Restructuring Statute, allowing an EDC to
‘participate in electric power facilities’ under RSA 374-A in the
manner proposed by Eversource would make little sense in light of
RSA 374-F.

Enacted in 1975, RSA 374-A:1, IV sets forth a definition of what constitutes an electric
utility, while RSA 374-A:2 adds that a domestic electric utility can “participate in electric power
facilities.” However, these general provisions do not provide specificity on how the electric
utility will be regulated in a restructured environment — instead, the particulars of how an
electric utility is regulated in a restructured environment, post 1996, is in the Restructuring
Statue, and, specifically the separation requirements of RSA 374-F, III. That statute sets forth

the specific regulatory conditions that services and rates be unbundled, and that generation be

functionally separate from transmission and distribution. These separation requirements are the

1 Eversource Motion at 9.
2 Id. at 4-12.

I RSA 374-A:1 simply states: “‘A Domestic electric utility’ means an electric utility resident in, or organized under
the laws of this state.” Thus, the analysis focuses on RSA 374-A:2 and RSA 374-A:1, IV.

22 Order No. 25,950 at 14.
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quintessential elements of the Restructuring Statute such that without the Commission enforcing
them there would be no restructuring. Further, the tenets of statutory construction mandate that
the later statute controls, particularly when the earlier statute addresses the subject in a general
manner, and the later statute in a specific manner.”? Thus, RSA 374-F :3, III controls; which, in
turn, requires that, over the Movants’ objections, > the mandatory sine qua non of RSA 374-F:3,
III must be enforced: no Eversource generation service can be bundled with distribution and no
generation service cost can be passed through Eversource’s distribution customer rates.
Therefore, not only have the Movants not presented any new argument, their repeated
disagreement with the lack of applicability of the later-in-time statutes is not supported, and
should be rejected.

¢. The Commission correctly identified the overriding purpose of the
Restructuring Statute

In Order No. 25,950, the Commission concluded that the “overriding purpose of the
Restructuring Statute is to introduce competition to the generation of electricity.”” The
Commission further correctly identified that the separation requirements of RSA 374-F, III must
be enforced to effectuate this overriding purpose, as well as the other provisions of the
Restructuring Statute. The Movants argue, however, that the overriding purpose is to reduce

electric rates, and, thus RSA 374-F, III cannot be construed in a manner that does not promote

3 In the Matter of Kathaleen A. Dufton and Terry L. Shepard, Jr., 158 N.H. 784, 789 (2009), quoting Bel Air
Assocs. v. N.H. Dep’t of Health & Human Services, 154 N.H. 228, 233 (2006) (The Court ruled the later
grandmother visitation statute controlled over the earlier enacted general adoption law); Petition of Public Service
New Hampshire, 130 N.H. 265, 281-284 (1988) (The Court ruled that the later in time prohibitions in the anti-CWIP
statute controlled over the earlier in time general ratemaking statute).

24 Eversource Motion at 6, note 10, 8-10; Algonquin’s Motion at 4, 12-13.

B1d at8.
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the reducing of costs and rates.”® The Movants further maintain that the Commission’s focus on
competition in generation, and the separation requirements in RSA 374-F, III are at the expense
of the other provisions and principles of the Restructuring Statute.”” These reiterated arguments
again fail for the same reason the arguments related to the general definitional statutes fail:
without the separation of generation from distribution services/costs, and competition for
generation, there is no restructuring.

Taking the Movants arguments to their logical conclusion, they would have the
Commission selectively ignore RSA 374-F, 111, and the promotion of generation competition
throughout the Restructuring Statute, anytime the company predicts that over a 20-year period it
can reduce distribution rates by rejoining generation services with distributions services.
Movants, thus, are attempting to nullify RSA 374-F, 111, and, by doing so, either distort or
eliminate the fundamental elements of New Hampshire’s electric restructuring. However,
nullification of the customer protections intended by the unbundling of generation services/costs
from distribution services/costs in RSA 374-F:3, III, is in violation of the established rules of
statutory construction. > In contrast, the Commission’s ruling on the overriding restructuring
principle — the introduction of competition to the generation of electricity — does not nullify or
eliminate the other principles as there are other means, consistent with restructuring, for the
attainment of the other principles.

Further, the Movants’ position is flawed because the other restructuring principles are

permissible or general pronouncements, which is in clear contrast to RSA 374-F, III that is a

%6 Eversource Motion at 2; Algonquin Motion at 4-5.
27 1d. at 2-3; Id. at 6-9.
2 Richard Holt& a. v. Gary Keer & a., 167 N.H. 232, 242-243 (2015) (Court would not create an exception in one

statute that nullified the protections in another statute).

10
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directive requiring the separation of services and costs, and a directive that carries out the
overriding principle of introducing competition to generation. First and foremost, the plain
language of the Restructuring Statute directs the separation of generation from transmission and
distribution, the former subject to market competition and the latter to regulation. Given the
RSA 374-F, III separation requirements are plain from the text, the statutory interpretation
inquiry ends with no consultation to the legislative history. >’ Second, even if the Commission
were to consider legislative history, the selective quotes from the Movants ignore the remaining
legislative history, which is replete with passages identifying the importance of the separation
and generation competition provisions that are embodied in the plain language of the
Restructuring Statute. Finally, interpreting the Restructuring Statute in the manner the Movants
suggest would require the Commission to ignore the fundamental separation and competition
provisions of Sections II and III of the Restructuring Statute, begging the question of whether the
Statute restructured anything at all. The Commission was correct in rejecting these arguments in
its Order. Movants have presented nothing new, much less established, that the Commission

erred in so holding.

IV.  The Commission Correctly Ruled that Eversource’s Proposal to Purchase Natural
Gas Capacity is a Generation Service that must be separated from Distribution
Service and Costs

Algonquin repeats previously rejected arguments that a New Hampshire EDC is allowed
to purchase natural gas capacity, as it is not a generation-related service. According to

Algonquin, the ANE Contract will only make firm natural gas capacity available to generators,

 See, e.g., Foster v. Town of Henniker, 167 N.H. 745, 753-754 (2015); Franklin v. Town of Newport, 151 N.H.
508, 509-510 (2004).

11
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which is not a generation service.’® However, in Order No. 25,950, the Commission thoroughly
analyzed these arguments and determined that the Restructuring Statute required a finding that
the ANE Contract was a generation-related activity.31 Specifically, the Commission ruled:*

[W]e conclude that the Capacity Contract is a component of
‘generation services’ under RSA 374-F:3, I1I, which requires
unbundled, clear price information for the cost components of
generation, transmission, and distribution. The acquisition of the
gas capacity is clearly related to an effort to serve New England
gas-fired electric generators with less expensive, more reliable fuel
supplies. Including such a generation-related cost in distribution
rates would combine an element of generation costs with
distribution rates and conflict with the functional separation
principal.

Further, in Order No. 25,950, Commission referenced the Massachusetts Supreme
Judicial Court’s conclusion that “such a Capacity Contract would contradict the policy embodied
in the Massachusetts restructuring act, which removed electric companies from the business of
electric generation.” 3 In reaching this conclusion, the Court found:**

.. . the department itself has recognized that fuel procurement and
planning is an integral component of the generation business, as
evidenced by its exemption of electric distribution companies from
§ 691. Indeed, by some estimations, fuel-related costs constitute
seventy-five per cent of a natural gas-fired plant's generation costs.
3 World Scientific Handbook of Energy 72 (G.M. Crawley ed.,
2013).... We agree with the plaintiffs that if the restructuring act
does not allow electric distribution companies to finance
investments in electric generation, it cannot be reasonably
interpreted to permit those companies to invest in infrastructure
unrelated to electric distribution service.

30 Compare Algonquin Motion at 10 with Algonquin Initial Brief at 7.
*! Order No. 25, 950 at 7-9.

2 1d. at9.

3 1d at 2, note 1.

el Engie Gas & LNG, LLC v. Department of Public Utilities, 475 Mass. 191, 209; 56 N.E.3d 740, 754-755 (2016).
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Although the Massachusetts Supreme Judicial Court decision is not dispositive of the issue in
New Hampshire, it provides additional support for the well-reasoned decision of the Commission
that the ANE Contract is a generation service under New Hampshire law. Algonquin’s Motion
provides no new evidence or argument on this subject, and, therefore, its arguments should be

rejected as failing to show good reason for reconsideration or rehearing.

IV.  The Commission Properly Ruled on the Import of Other Statutes in Dismissing
Eversource’s Petition

With regard to several statutes, the Movants set forth no argument that was not
previously considered by the Commission, nor do Movants identify specific matters that were
overlooked or mistakenly conceived by the Commission. For instance, the Movants repeat that
the Commission erred in its statutory analysis, because: (i) the Restructuring Statute should be
interpreted to permit EDCs to acquire gas capacity;3 > (ii) the least cost planning statutes, RSA
378:37 and 378:38, support Eversource’s Petition;® (iii) the 10-Year New Hampshire State
Energy Strategy referenced in RSA 378:38, VII, lends support to Eversource’s Petition;3 7 and
(iv) the provisions of RSA 374:57 (purchase of capacity) support Eversource’s Petition.®

Specifically, Movants reproduce their argument that the Restructuring Statute permits
EDCs to acquire gas capacity, again arguing that in the Restructuring Statute “the Legislature did

not prohibit utilities from providing electric supply, but gave the Commission the authority to

3% Compare Eversource Motion at 11 with Eversource Initial Brief at 10; compare Algonquin Motion at 4 with
Algonquin Initial Brief at 6.

36 Compare Eversource Motion at 6, note 10 with Eversource Reply Brief at 11 and Algonquin Reply Brief at 2.
4 Compare Eversource Motion at 7 with Eversource Initial Brief at 9.
3% Compare Algonquin Motion at 4 with Algonquin Reply Brief at 12-13.
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determine how electricity supply services from a utility may be provided.”3 ? However, the
Commission in Order No. 25,950 found on the basis of these arguments and applying the rules
of statutory interpretation, that the Movants’ arguments were unpersuasive, stating:*’

In weighing the restructuring policy principles of RSA 374-F, we
agree with the Opponents and find that the overriding purpose of
the Restructuring Statute is to introduce competition to the
generation of electricity. The competitive generation market is
expected to produce a more efficient industry structure and
regulatory framework, by shifting the risks of generation
investments away from customers of regulated EDCs toward
private investors in the competitive market. The long-term results
should be lower prices and a more productive economy. To
achieve that purpose, RSA 374-F:3, III directs the restructuring of
the industry, separating generation activities from transmission and
distribution activities, and unbundling the rates associated with
each of the separate services.

The Commission’s decision on this issue is consistent with NEER’s own interpretive
analysis. In briefing this issue NEER stated:*'

The purpose of restructuring to a competitive supply market was to
separate energy supply from transmission and distribution; the
former to operate in a competitive market, the latter to remain a
regulated natural monopoly. See, e.g., RSA 374-F:2, II (defining
‘Electricity suppliers’ to facilitate separation) and RSA 374-F:3, II1
(requiring unbundling of rates for generation and transmission and
distribution components); see also RSA 369-B:2, IV & XII
(‘Electric utility’ means a public utility . . . that provides retail
electric service. . . . ‘Retail electric service’ means the delivery of
electric power through the provision of transmission and/or
distribution service by an electric utility to a retail customer . . . .").

Without presenting any new arguments, the Movants maintain that the Commission should

39 Eversource Motion at 12; Algonquin Motion at 3-4.
“® Order No. 25,950 at 8-9.
*I NEER Principal Brief at 6.
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reconsider its well-reasoned decision that EDCs are not permitted under New Hampshire law to
purchase gas capacity. The Movants clearly have failed to establish any good reason for
reconsideration or rehearing.

Eversource also improperly repeats their arguments concerning the least cost planning
statutes, specifically RSA 378:38, arguing that the Commission’s decision runs counter to the
policies of the State.*” The Commission, however, did not ignore Eversource’s earlier arguments
on this issue.* To the contrary, the Commission addressed Eversource’s position in Order No.
25,950, ruling that: **

[W]e do not find that the [least cost planning] statutes permit the
re-joining of distribution and generation functions in the manner
provided by the Capacity Contract . . . The planning statutes must
be read in concert with RSA 374-F and in light of the industries to
which they apply.

Thus, Eversource’s contentions were considered and rejected, and the company again
fails to present new or overlooked argument that would suggest the Commission reconsider its
ruling.

Eversource also argues that the 10-Year New Hampshire State Energy Strategy provides
encouragement for companies, like Eversource, to increase gas pipeline capacity in New

England. Specifically, Eversource contends that the Commission should reconsider Order No.

25,950 in light of the policies set forth in the State Energy Strategy.* The Commission,

2 Eversource Motion at 6, note 10.

* Eversource Initial Brief at 8 (“[T]hough the ANE Contract is not governed by the resource planning statutes, it
supports other goals contemplated there. For example, the ANE Contract demonstrates that Eversource has engaged
in a meaningful assessment of the energy supply options for the region as contemplated in RSA 378:38, III, and has
found that there is a need to protect and enhance the supply.”).

* Order No. 25,950 at 11.

4 Eversource Motion at 6-7.
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however, rejected earlier contentions stating the same position in Order No. 25,950.* In
rejecting Eversource’s argument, ruling that: *’

They [Supporters] claim that the Strategy thus requires EDCs to explore
ways to increase gas pipeline capacity. We disagree. As discussed above,
RSA 378:38 applies to both electric and gas utilities. Both are required to
plan to have an adequate supply to meet their customers’ demand. In our
view, gas supply under the State Energy Strategy is the responsibility of
the gas utilities. While Eversource, an EDC, cannot enter into the Capacity
Contract and have it paid for through its distribution rates, natural gas
utilities might be appropriate proponents of increased gas pipeline supply
under RSA 378:38, VII.

Again, Eversource’s Motion presents no new argument on this statute, and must be
rejected as failing to present a good reason for reconsideration.

Similarly, Algonquin’s Motion reiterates that the provisions of RSA 374:57 support
Eversource’s Petition. Algonquin claims that the legislature did not intend to limit the types of

contracts permissible under RSA 374:57 to just electricity.*® This same argument, however, was

rejected by the Commission in its Order using the appropriate principles of statutory analysis:*

While the Supporters’ reading of the statute is plausible, we
believe the Opponents have the better argument. The meaning of
‘capacity’ in that legislation is limited to electric generating
capacity and electric transmission capacity. First, the types of
agreements listed are commonly associated with electric supply.
Second, if gas capacity was to be included, the statute would have
included references to the Natural Gas Act in addition to the
Federal Power Act. Thus we find that RSA 374:57 concerns long-
term contracts for electric supply and does not authorize EDCs to
purchase gas capacity under long-term contracts.

* Order No. 25,950 at 12.
47 Id.

“8 Algonquin Motion at 12.
* Order No. 25,950 at 13.
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This ruling was supported by the statutory analysis offered by other parties, including NEER.
For example, NEER’s brief stated that:*°

Suggesting that RSA 374:57 — which was inserted into the General
Regulations as part of the larger agreement to end the PSNH
bankruptcy through a reorganization agreement intended to
establish tight controls on Eversource — should be read as
somehow expanding Eversource’s contracting ability to the point
that it authorizes Eversource to circumvent the Restructuring
Statute and allows the twenty-year, multi-billion dollar investment
in natural gas pipeline capacity that it cannot use suggested by
Eversource is simply unsupportable. The statute’s purpose was to
constrain, not expand, Eversource’s contracting authority.

The Commission’s interpretation of RSA 374:57 was well-reasoned, and Algonquin has
provided no new argument to establish that the Commission erred in its interpretation of RSA
374:57. Therefore, Algonquin provides no good reason for the reconsideration or rehearing of

the ruling.

V. Conclusion

In Order No. 25,950, the Commission correctly applied the rules of statutory construction
and interpretation as articulated by the New Hampshire Supreme Court.”' The Movants raise no
new issues or arguments, and, therefore, fail to present a good reason for the Commission to
reconsider or rehear its rulings in Order No. 25,950. Thus, for the reasons set forth in this

Objection, the Commission should deny the Motions.

O NEER Principal Brief at 30-31.
3! Order No. 25,950 at 7.
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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

DE 16-241
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE d/b/a EVERSOURCE ENERGY

Petition for Approval of Gas Capacity Contract with Algonquin Gas Transmission, LLC,
Gas Capacity Program Details, and Distribution Rate Tariff for Cost Recovery

Order Denying Motions for Reconsideration
December 7, 2016

The Commission hereby denies the motions for reconsideration of Order No. 25,950,
which dismissed Eversource’s petition in this docket.
L PROCEDURAL BACKGROUND

On February 18, 2016, Public Service Company of New Hampshire d/b/a Eversource
Energy (Eversource), a New Hampshire electric distribution company (EDC) filed a petition for
approval of a proposed 20-year contract with Algonquin Gas Transmission, LLC (Algonquin).
The contract would have been for natural gas capacity on Algonquin’s Access Northeast Pipeline
Project (Access Northeast pipeline). Eversource also sought recovery of associated costs
through a new distribution rate tariff, to be assessed on all of Eversource’s customers. Following
the submission of legal briefs by interested persons regarding the Eversource proposal, the
Commission dismissed the petition. See Order No. 25,950 (October 6, 2016). In that order, the
Commission concluded as a matter of law that Eversource’s proposal conflicted with the
principles and requirements of the Electric Restructuring Statute, RSA Chapter 374-F. For a
more extensive description of the procedural history of this matter, together with the

Commission’s legal analysis regarding its decision to dismiss the petition, see Order No. 25,950.
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On November 7, 2016, Eversource filed a timely motion for reconsideration of the
Commission’s decision to dismiss its petition. Algonquin also filed a motion for reconsideration
on November 7, 2016. On November 14, 2016, the Coalition to Lower Energy Costs (CLEC)
made a filing styled a “Response” to the Eversource and Algonquin motions for reconsideration,
broadly supportive of the Eversource and Algonquin pleadings. On November 15, 2016, the
Conservation Law Foundation (CLF) filed a timely objection to the Eversource and Algonquin
requests for reconsideration. Also on November 15, 2016, the Office of the Consumer Advocate
(OCA) filed a timely objection to the Eversource and Algonquin pleadings. On November 18,
2016, NextEra Energy Resources, LLC (NextEra) filed its own objection to the requests for
reconsideration. The petition and subsequent docket filings, other than any information for
which confidential treatment is requested of or granted by the Commission, are posted to the

Commission’s website at http://www.puc.nh.gov/Regulatory/Docketbk/2016/16-241.html.

IL POSITIONS OF THE PARTIES

A. Eversource

In its motion for reconsideration, Eversource reiterated the core arguments it made in its
previously filed legal briefs. Specifically, Eversource argued that the Commission erred in
failing to adopt the position that the objective of “lower energy costs” presented by the
Legislature within the terms of the Electric Restructuring Statute, RSA 374-F, enabled the
Commission to approve the Eversource-Access Northeast pipeline proposal. Eversource
disagreed with the Commission’s reliance on competition and functional separation of
distribution and generation as the core principles of the Restructuring Statute. Eversource
Motion at 2-5. Eversource also argued that the New Hampshire State Energy Strategy supports

the acquisition of additional pipeline capacity for use by New England generators. Eversource
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maintained that the prospect of “market failure” related to merchant generators’ inability to
acquire gas pipeline capacity militated in favor of the Commission’s allowing the proposed
activity. Eversource Motion at 5-7. Eversource also argued that RSA 374-A remains applicable
to New Hampshire EDCs such as itself, even though Eversource did not rely on RSA 374-A in
making its petition. Eversource Motion at 7-12.

B. Algonquin

In its motion for reconsideration, Algonquin alleged that the Commission ignored the
various goal-oriented Restructuring Statute principles related to the perceived need for lower
energy costs, among others, in favor of the functional separation principle presented in RSA 374-
F:3, III, and the general principle of competition. Algonquin Motion at 3-9. Algonquin also
reiterated its position that for Eversource to “simply provide a mechanism by which natural gas
capacity would be made available” did not implicate RSA 374-F:3, III. Algonquin Brief at 9-11.
Algonquin also argued that the Commission erred in not accepting legal arguments regarding the
applicability of RSA 374:57 and RSA Chapter 374-A.

C. CLEC

In its pleading,' CLEC argued that the Commission was incorrect in concluding that the
Eversource-Access Northeast proposal violated the terms of the Electric Restructuring Act.
CLEC reiterated its position that there exists a state of “market failure” compelling the
Commission to approve the proposal, that the proposal does not violate the functional separation
principle of the Restructuring Act, and that the general corporate powers of Eversource enabled
it to enter into the proposed activities. CLEC offered its broad support for the Eversource and

Algonquin motions for reconsideration.

' CLEC’s filing was not styled as request for rehearing or reconsideration. Instead, CLEC filed what it called a
“response” to the motions of Eversource and Algonquin. The OCA argues that we should ignore CLEC’s filing as
untimely. In light of our decision, consideration of CLEC’s arguments does not affect the result.
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D. CLF

CLF opposed the requests for reconsideration, agreeing with the determinations of law
made by the Commission in Order No. 25,950, and stated that there was no basis for the
Commission to reconsider its decision.

E. OCA

The OCA supported the Commission’s legal conclusion that the proposed Access
Northeast contract would constitute a component of “generation services” in violation of the
functional-separation principle of RSA 374-F:3, III, and the Electric Restructuring Act generally.
See OCA Objection at 3-5. The OCA also presented arguments in opposition to Eversource’s,
Algonquin’s, and CLEC’s arguments regarding the import of the ancillary statutes considered by
the Commission in its rulings.

F. NextEra

NextEra offered detailed analysis in support of the Commission’s legal conclusions
presented in Order No. 25,950.
III. COMMISSION ANALYSIS

The Commission may grant rehearing or reconsideration for “good reason” if the moving
party shows that an order is unlawful or unreasonable. RSA 541:3, RSA 541:4, Rural Telephone
Companies, Order No. 25,291 (November 21, 2011). A successful motion must establish “good
reason” by showing that there are matters that the Commission “overlooked or mistakenly
conceived in the original decision,” Dumais v. State, 118 N.H. 309, 311 (1978) (quotation and
citations omitted), or by presenting new evidence that was “unavailable prior to the issuance of
the underlying decision,” Hollis Telephone Inc., Order No. 25,088 at 14 (April 2, 2010). A

successful motion for rehearing must do more than merely restate prior arguments and ask for a
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different outcome. Public Service Co. of N.H., Order No. 25,676 at 3 (June 12, 2014); see also
Freedom Energy Logistics, Order No. 25,810 at 4 (September 8, 2015).

Eversource’s and Algonquin’s motions for reconsideration do not present any new
information, nor do they establish that the Commission overlooked or misunderstood issues in
connection with its dismissal of Eversource’s petition by means of Order No. 25,950. We
carefully reviewed all of the statutory authorities relied upon by both supporters and opponents
of the Eversource proposal, including RSA Chapter 374-F, and did not develop our legal
conclusions in a vacuum. Historical context was of critical importance in our analysis. For
instance, we carefully examined the definition of “Electric utility” presented in RSA 374-A:1, IV,
and noted that Eversource is no longer the kind of electric utility defined in that section as “any
individual or entity or subdivision thereof, private, governmental or other, including a municipal
utility, wherever resident or organized, primarily engaged in the generation and sale or the
purchase and sale of electricity or the transmission thereof, for ultimate consumption by the
public.” We stand by our conclusions that “RSA 374-A no longer applies to an EDC like
Eversource” and “[t]he change in the industry through the Restructuring Statute, first passed in
1996, effectively ended a restructured EDC’s ability to participate in the generation side of the
electric industry.” See Order No. 25,950 at 13-14.

Eversource and Algonquin simply reiterated their arguments that the goals of RSA 374-F,
including lower energy costs and concomitant economic benefits, override the requirement to

divest, if some alternative means is presented that promises to lower energy costs. Restating
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prior arguments and requesting a different outcome is not grounds for rehearing. Therefore,
Eversource and Algonquin’s motions for reconsideration are denied.

Based upon the foregoing, it is hercby

ORDERED, that the petitions by Eversource and Algonquin for reconsideration are
hereby DENIED.

By order of the Public Utilities Commission of New Hampshire this seventh day of

December, 2016.

Martin P. Honigberg :
Chairman ! Special Comm:ssxoner Commissioner

Attested by:

/.«x'- 2 Z\%/ﬁ%z /r , ’/ﬁz é’ (‘, 4 M
Debra A. Howland &
Executive Director
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v d
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HOUSE BILL - FINAL VERSION

1996 SESSION
3816L
96-2142
03/09
HOUSE BILL 1392

AN ACT restructuring the electric utility industry in New Hampshire and establishing a legislative oversight
committee.

SPONSORS: Rep. J. Bradley, Carr 8; Rep. Below, Graf 13; Rep. Guay, Coos 6; Rep. A. Merrill, Straf 8; Rep.
Pfaff, Merr 11; Sen. Shaheen, Dist 21; Sen. Fraser, Dist 4; Sen. Cohen, Dist 24; Sen. Barnes, Dist 17; Sen.
Rodeschin, Dist 8

COMMITTEE: Science, Technology and Energy

ANALYSIS

This bill:
(1) Establishes a legislative oversight committee on electric utility restructuring.
(2) Requires all electric utilities to submit rate restructuring plans.

(3) Establishes restructuring principles to be used by the public utilities commission in assessing and approving
each utility's restructuring plan.

(4) Requires the committee to submit an annual report on its progress. The first report shall be submitted on or
before November 1, 1996, to the governor, the senate president and the speaker of the house.

EXPLANATION: Matter added to current law appears in bold italics.
Matter removed from current law appears in [brackets].
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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CHAPTER 129
HOUSE BILL - FINAL VERSION

3816L
96-2142
03/09
HB 1392
STATE OF NEW HAMPSHIRE
In the year of Our Lord

One Thousand Nine Hundred and Ninety-Six

AN ACT
restructuring the electric utility industry in New Hampshire
and establishing a legislative oversight committee.

Be it Enacted by the Senate and House of
Representatives in General Court convened:

129:1 Findings. The general court finds that:

I. New Hampshire has the highest average electric rates in the nation and such rates are unreasonably high. The
general court also finds that electric rates for most citizens may further increase during the remaining years of
the Public Service Company of New Hampshire rate agreement and that there is a wide rate disparity in electric
rates both within New Hampshire and as compared to the region. The general court finds that this combination
of facts has a particularly adverse impact on New Hampshire citizens.

II. New Hampshire's extraordinarily high electric rates disadvantage all classes of customers: industries, small
businesses, and captive residential and institutional ratepayers and do not reflect an efficient industry structure.
The general court further finds that these high rates are causing businesses to consider relocating or expanding
out of state and are a significant impediment to economic growth and new job creation in this state.

III. Restructuring of electric utilities to provide greater competition and more efficient regulation is a nationwide
phenomenon and New Hampshire must aggressively pursue restructuring and increased customer choice in
order to provide electric service at lower and more competitive rates.

IV. Monopoly utility regulation has historically substituted as a proxy for competition in the supply of electricity
but recent changes in economic, market and technological forces and national energy policy have increased
competition in the electric generation industry and with the introduction of retail customer choice of electricity
suppliers as provided by this chapter, market forces can now play the principal role in organizing electricity
supply for all customers instead of monopoly regulation.

V. It is in the best interests of all the citizens of New Hampshire that the general court, the executive branch, and
the public utilities commission work together to establish a competitive market for retail access to electric power
as soon as i<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>