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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

BE 16-241

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE dlb/a EVERSOURCE ENERGY

Petition for Approval of Gas Capacity Contract with Algonquin Gas Transmission, LLC,
Gas Capacity Program Details, and Distribution Rate Tariff for Cost Recovery

Order Dismissing Petition

HUfi 25,950

October 6, 2016

In this Order, the Commission dismisses Eversource’s petition requesting approval of a

contract to purchase capacity on the proposed Access Northeast gas pipeline, and associated

program details and distribution rate tariff. The Commission has determined that Eversource’s

proposed program is inconsistent with New Hampshire law. The legal authorities relied upon by

Eversource and other supporters ofthe petition do not overcome the policies preventing such

activity found within the Electric Utility Restructuring statute, RSA Chapter 374-F.

I. EVERSOURCE’S PROPOSAL

On February 18, 2016, Public Service Company ofNew Hampshire d/b/a Eversource

(Eversource) filed a petition for approval of a proposed 20-year contract with Algonquin Gas

Transmission, LLC (Algonquin), for natural gas capacity on Algonquin’s Access Northeast

Pipeline Project (Access Northeast pipeline), and for recovery of associated costs through a new

distribution rate tariff to be assessed on all ofEversource’s customers. In its petition,

Eversource sought approval of: (1) a 20-year interstate pipeline transportation and storage

contract providing natural gas capacity for use by electric generation facilities in the New

England region (the Capacity Contract); (2) an Electric Reliability Service Program to set
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parameters for the release ofcapacity and the sale ofLNG supply made available to electric

generators through the Capacity Contract; and (3) a Long-Term Gas Transportation and Storage

Contract tariff for Eversource’ s rates (Tariffed Rate) to be applied through a uniform cents-per-

kWh rate element on all retail electric customers served by Eversource, to provide for recovery

of costs associated with the Capacity Contract.

Eversource is a public utility headquartered in Manchester, operating under the laws of

the State ofNew Hampshire as an electric distribution company (EDC). Algonquin is an owner-

operator ofan interstate gas pipeline located in New England. Algonquin is owned by a parent

company, Spectra Energy Corp (Spectra), a publicly-traded corporation headquartered in

Houston, Texas. Algonquin has partnered with Eversource’s corporate parent, Eversource

Energy, headquartered in Boston, Massachusetts, and Hartford, Connecticut, and with National

Grid, the parent company ofEDC subsidiaries in Rhode Island and Massachusetts, to develop the

Access Northeast pipeline. In general terms, Eversource Energy’s EDC subsidiaries in

Connecticut, Massachusetts, and New Hampshire and National Grid’s EDC subsidiaries in

Rhode Island and Massachusetts, are each individually seeking regulatory approval of gas

capacity on the Access Northeast pipeline.’

The Access Northeast pipeline is intended to provide 500,000 million British thermal

units (MMBtu)/day of incremental gas transportation capacity and 400,000 MMBtu/day of

incremental liquefied natural gas (LNG) storage deliverability. Under its petition, Eversource

would hold contractual entitlements for firm gas transportation and storage deliverability up to a

I The Massachusetts Supreme Judicial Court issued an order prohibiting the Massachusetts Department of Public
Utilities from approving the companion petition from the Massachusetts affiliates of Eversource Energy and
National Grid. The Massachusetts Court concluded such a Capacity Contract would contradict the policy embodied
in the Massachusetts restructuring act, which removed electric companies from the business of electric generation.
475 Mass. 191 (2016).
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Maximum Daily Transportation Quantity of 66,000 MMBtu/day, which would represent

7.4 percent ofthe total capacity ofthe Access Northeast pipeline. Eversource asserts that energy

cost savings resulting from the increased supply of gas capacity to New England electric

generators would exceed contract-related costs by a 3 : I ratio excluding any additional capacity-

release revenues that would be credited to Eversource’s customers, thereby offering Eversource’s

customers significant benefits and justifying the recovery ofthe contract costs through rates.

II. PROCEDURAL 11ISTORY

With its petition in February, Eversource filed supporting testimony and related exhibits

along with a motion for confidential treatment ofcertain information. Algonquin filed a similar

motion for confidential treatment on March 1 0, 20 1 6. The petition and subsequent docket

filings, other than any information for which confidential treatment is requested ofor granted by

the Commission, are posted to the Commission’s website at

http://www.puc.nh.gov/Regulatory/Docketbkl2O I 6/ 1 6-24 1 .html.

There was significant interest in this docket from its inception. On February 22, 2016,

the Office of Consumer Advocate (OCA) filed notice of its participation on behalf of residential

ratepayers pursuant to RSA 363:28. Numerous other entities and groups sought intervenor

status. They included Algonquin, NextEra Energy Resources LLC (NextEra), Richard Husband,

TransCanada Pipelines (TransCanada), Portland Natural Gas Transmission System (PNGTS),

Exelon Generation Company, LLC (Exelon), Coalition to Lower Energy Costs (CLEC),

Tennessee Gas Pipeline Company (Tennessee), the New Hampshire Municipal Pipeline

Coalition (NHMPC), SunRun Inc., Pipe Line Awareness Network ofthe Northeast (PLAN),

Repsol Energy North America Corporation (Repsol), the Office ofEnergy and Planning, the

Conservation Law Foundation (CLF), and ENGIE Gas &LNG, LLC (ENGIE). On April 22,
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20 1 6, the Commission issued Order No. 25,886, addressing intervention requests and certain

procedural issues.

In its March 24, 2016, Order ofNotice, the Commission indicated that before assessing

the merits ofEversource’s proposal, it would determine as a threshold matter whether the

proposed Capacity Contract and the associated request for rate recovery, are consistent with New

Hampshire law. The Commission set deadlines for initial submissions and responses on the legal

issues ofApril 28 and May 12, respectively.

On May 10, 201 6, the OCA filed a motion pursuant to RSA 363 :32, for designation as

StaffAdvocates, Electric Division Assistant Director, George McCluskey and Staff Attorney,

Alexander Speidel. The OCA alleged that, due to past involvement in the JR 1 5 -124

investigation regarding gas supply constraints into the New England region, past pleadings at

fERC, involvement in regional wholesale market meetings regarding related topics, and alleged

statements made by Staff at a technical session in the instant docket, Messrs. McCluskey and

Speidel should be designated StaffAdvocates. This motion received the concurrence of CLF,

Richard Husband, NextEra, and NHMPC.

III. POSITIONS OF THE PARTIES

A. Supporters ofthe Capacity Contract

Eversource, Algonquin, and CLEC2 (collectively the Supporters) argue generally that

Eversource’ s plans are authorized by a number of statutes, either standing alone or in

combination. The Supporters’ basic argument is that RSA Chapter 374-F, the electric utility

restructuring statute, was intended to lower energy prices and that an EDC ‘ s purchase of gas

capacity to be used by generators could further that intent. The Supporters argue as well that

2 Although CLEC supported the legality ofan EDC entering into a long-term gas capacity contract, it objected to the
lack ofa competitive procurement process for the Capacity Contract entered into by Eversource. CLEC Briefat 26-
29.
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Eversource’s proposal could be considered to be part ofits obligation to provide reliable service

at reasonable rates under RSA 374: 1 and :2; or the type of’least cost” resource planning

required by RSA 378:37 and :38. They also point to the specific language in RSA 374:57, which

sets forth an EDC’s obligations when it “enters into an agreement with a term ofmore than one

year for the purchase ofgenerating capacity, transmission capacity or energy”; and to

RSA Chapter 374-A, which discusses EDCs’ participation in electric power facilities. The

Supporters dispute the opposition arguments that Eversource’s plan would violate the Federal

Power Act and the Natural Gas Act. They maintain that the proposal is consistent with Federal

law and thus not preempted.

B. Opponents ofthe Capacity Contract

ENGIE, NextEra, CLF, OCA, Exelon, NHMPC, and PLAN, (collectively the

Opponents), all disagree. They argue that the most significant intention ofthe restructuring

statute, RSA Ch. 374-F, was to do what its title promised and restructure the industry to get the

EDCs out ofthe generation business completely. To the Opponents, lower rates were and

continue to be expected as a result ofthat restructuring, as competition for generation services

replaces the vertically integrated generation, transmission, and distribution structure that existed

for decades before. The Opponents view competitive markets and retail choice for consumers as

the key components of restructuring; rate effects are secondary to competition. They also claim

that in the restructured market, the risks associated with investments in generation would be

borne by the owners ofthat generation, not by the ratepayers ofthe regulated distribution

utilities. As for the other statutes that are part ofthe Supporters’ arguments, the Opponents’

general position is that the restructuring statute controls. They argue that those other statutes do
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not support Eversource’s proposal, either because they never meant what the Supporters argue,

or because they have been superseded by the more recent enactment ofRSA Chapter 374-f.

The Opponents make two additional points to support their position. first, they argue

that the notion ofan EDC charging customers for the costs ofa gas capacity contract is

fundamentally inconsistent with the requirement that assets included in rate base must be “used

and useful.” They also assert that the proposed Capacity Contract and the release ofgas capacity

to wholesale power generators is pre-empted by the federal Power Act and the Natural Gas Act.3

They cite to decisions by the federal Energy Regulatory Commission (“FERC”), and recent

decisions by the United States Supreme Court to argue that state laws permitting proposals like

Eversource’s improperly interfere with FERC’s regulation ofboth the wholesale natural gas

market and the wholesale electric market.

Iv. COMMISSION ANALYSIS

A. New Hampshire Electric Utility Restructuring Statute, RSA Chapter 374-f

The threshold question regarding any potential proposal for gas capacity acquisition by a

New Hampshire EDC is whether the Electric Utility Restructuring Statute, RSA Ch. 374-f,

(Restructuring Statute) prohibits such activity. All parties to this proceeding make arguments

based on the Restructuring Statute passed in 1 996 and implemented over the course of many

years, including most recently through Order 25,920 (July 1, 2016) approving the divestiture of

Eversource’s remaining hydro and fossil electric generation facilities. We must determine: (1)

whether the functional separation oftransmission/distribution activities on the one hand, and

generation activities on the other, called for by RSA 374-f:3, III, would be violated by the terms

ofEversource’s proposal, and (2) ifyes, whether this directive ofthe Restructuring Statute

3 See Natural Gas Act 15 U.S.C. § 717c(b) (prohibiting preferential pricing for natural gas capacity releases) and
Federal Power Act 16 U.S.C.$24(b)(l)(giving FERC core responsibility for regulating electric transmission and
wholesale pricing).
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overrides, or supersedes, all other restructuring principles and therefore prohibits the Capacity

Contract and associated Tariffed Rate contemplated by Eversource.

In examining these questions, we apply traditional New Hampshire principles of statutory

interpretation. The New Hampshire Supreme Court first looks to the language ofthe statute

itself and, ifpossible, construes that language according to its plain and ordinary meaning. The

Court interprets statutes in the context ofthe overall regulatory scheme and not in isolation. The

goal is to determine the Legislature’s intent. Further, the Court construes statutes, where

reasonably possible, so that they lead to reasonable results and do not contradict each other.

When interpreting a statute, the Court gives effect to all words in the statute and presumes that

the legislature did not enact superfluous or redundant words. See Appeal ofOld Dutch Mustard

Co., Inc., 166 N.H. 501 (2014); State v. Collyns, 166 N.H. 5 14 (2014). When a conflict exists

between two statutes, the later statute will control, especially when the later statute deals with the

subject in a specific way and the earlier enactment treats that subject in a general fashion. Board

ofSelectmen v. Planning , 1 1 8 N.H. 1 50, 1 52 (1978); see also Appeal ofFennichuck Water

Works, 160 N.H. 18, 34 (2010) (quoting Appeal ofFlantier, 126 N.H. 500 (1985)).

Because the Restructuring Statute contains numerous policy directives, we begin our

analysis ofthe statute with reference to its stated purposes.

1. The most compelling reason to restructure the New Hampshire electric
utility industry is to reduce costs for all consumers ofelectricity by harnessing the
power ofcompetitive markets. The overall public policy goal ofrestructuring is
to develop a more efficient industry structure and regulatory framework that
results in a more productive economy by reducing costs to consumers while
maintaining safe and reliable electric service with minimum adverse impacts on
the environment. Increased customer choice and the development of competitive
markets for wholesale and retail electricity services are key elements in a
restructured industry that will require unbundling ofprices and services and at
least functional separation ofcentralized generation services from transmission
and distribution services.
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II. A transition to competitive markets for electricity is consistent with the
directives ofPart II, article 83 ofthe New Hampshire constitution which reads in
part: “Free and fair competition in the trades and industries is an inherent and
essential right ofthe people and should be protected against all monopolies and
conspiracies which tend to hinder or destroy it.” Competitive markets should
provide electricity suppliers with incentives to operate efficiently and cleanly.
open markets for new and improved technologies, provide electricity buyers and
sellers with appropriate price signals, and improve public confidence in the
electric utility industry.

RSA 374-F:1, I and II.

In addition to the overall statutory purposes, RSA 374-F:3 outlines the restructuring

policy principles that must govern the Commission’s approach to restructuring the New

Hampshire electric market. RSA 374-F:3, III states, in part:

When customer choice is introduced, services and rates should be unbundled to
provide customers clear price information on the cost components of generation,
transmission, distribution, and any other ancillary charges. Generation services
should be subject to market competition and minimal economic regulation and at
least functionally separated from transmission and distribution services which
should remain regulated for the foreseeable future. However, distribution service
companies should not be absolutely precluded from owning small scale
distributed generation resources as part of a strategy for minimizing transmission
and distribution costs.

The disagreement in this matter is based on the multiple objectives in the sections quoted

above. Supporters point to the purpose ofreducing costs to customers, and argue that having

EDCs purchase gas capacity for use by electric generators will further that goal. Opponents

argue that competition, furthered by restructuring and unbundling, is the ultimate purpose of the

statutory scheme.

In weighing the restructuring policy principles ofRSA 374-F, we agree with the

Opponents and find that the overriding purpose ofthe Restructuring Statute is to introduce

competition to the generation of electricity. The competitive generation market is expected to

produce a more efficient industry structure and regulatory framework, by shifting the risks of



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
Joint Appendix of Algonquin Gas Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
DG 16-241 - 9 - Page 9

generation investments away from customers ofregulated EDCs toward private investors in the

competitive market. The long-term results should be lower prices and a more productive

economy. To achieve that purpose, RSA 374-f:3, III directs the restructuring ofthe industry,

separating generation activities from transmission and distribution activities, and unbundling the

rates associated with each ofthe separate services. A more efficient structure involves placing

investment risk on merchant generators who can manage that risk, and allowing customers to

choose suppliers, thus enabling customers to pay market prices and avoid long-term over market

costs. This purpose is underscored by the Legislature’s recent strong encouragement, through

the passage ofHB 1602 and SB 221, to approve the 2015 Settlement Agreement that will

accomplish the functional separation ofEversource’s generation activities from its distribution

activities. See 2014 N.H. Laws Ch. 3 10 (RB. 1602); 2015 N.H. Laws Ch. 221 (S.B. 221); and

OrderNo. 25,920 (July 1, 2016).

Based on that finding, we conclude that the proposal brought forward by Eversource is

fundamentally inconsistent with the purposes ofrestructuring. Specifically, we conclude that the

Capacity Contract is a component of”generation services” under RSA 374-F:3, III, which

requires unbundled, clear price information for the cost components of generation, transmission,

and distribution. The acquisition ofthe gas capacity is clearly related to an effort to serve

New England gas-fired electric generators with less expensive, more reliable fuel supplies.

Including such a generation-related cost in distribution rates would combine an element of

generation costs with distribution rates and conflict with the functional separation principal.

Having concluded that the basic premise ofEversource’s proposal — having an EDC

purchase long-term gas capacity to be used by electric generators — runs afoul of the

Restructuring Statute’s functional separation requirement, we turn to the question ofwhether any
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ofthe other purportedjustifications would allow us to go forward in this proceeding to consider

the merits ofthe proposal. To analyze the effect ofother statutes applicable to EDCs on the

Restructuring Statute, we must consider two issues. First, we must identify whether any of those

statutes standing alone would support the Eversource proposal, and, ifso, how those statutes are

affected by the subsequent enactment of the Restructuring Statute.

B. Commission’s General Oversight and Other Utility Statutes

Supporters note that RSA 374: 1 and RSA 374:2 require that EDCs provide safe and

reliable service at just and reasonable rates. They claim that by entering into the Capacity

Contract and then selling capacity to gas-fired electric generators, Eversource would both

increase reliability ofelectric supply and mitigate price spikes in the wholesale and retail markets

in New England. That would, in turn, help Eversource meet its obligations under RSA 374:1

(safe and reliable service) and RSA 374:2 (just and reasonable rates). While we agree that those

two sections of our supervisory statutes govern our regulation of Eversource’ s provision of

distribution services, we do not agree that an EDC is responsible for either the reliability of the

generation supply, or the price of such supply. That function has been shifted to the competitive

marketplace for retail electric generation service in New Hampshire. For regional wholesale

electric markets, the responsibility for regulating reliability and pricing remains with ISO-NE

and FERC. See Federal Power Act, 16 U.S.C. § 824 (federaljurisdiction over electric

transmission and wholesale electric sales).

Supporters also claim that the least cost planning statutes, RSA 378:37 and 378:38, create

an affirmative obligation for Eversource to plan for adequate energy supply resources. The

Legislature has set the goals for planning as follows:
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The general court declares that it shall be the energy policy ofthis state to
meet the energy needs ofthe citizens and businesses ofthe state at the lowest
reasonable cost while providing for the reliability and diversity ofenergy sources;
to maximize the use ofcost effective energy efficiency and other demand side
resources; and to protect the safety and health ofthe citizens, the physical
environment ofthe state, and the future supplies ofresources, with consideration
ofthe financial stability ofthe state’s utilities.

RSA 378:37. In fulfilling its planning obligations a regulated utility is required to do a number

of assessments, including:

III. An assessment of supply options including owned capacity, market
procurements, renewable energy, and distributed energy resources . ...

VI. An assessment ofthe plan’s long- and short-term environmental,
economic, and energy price and supply impact on the state.

VII. An assessment of plan integration and consistency with the state energy
strategy under RSA 4-E: 1.

RSA 378:38, Ill-Vu. The Supporters reason that ifthe required assessments of generating

capacity, price, and supply show that more gas is needed, and ifthe gas-fired generators are

unwilling to purchase the necessary capacity, then it is the responsibility ofthe EDCs to do what

has to be done and commit to those purchases.

Reading the planning statutes together with RSA Ch. 374-F, however, we do not find that

the statutes permit the re-joining ofdistribution and generation functions in the manner provided

by the Capacity Contract. The planning statutes must be read in concert with RSA Ch. 374-F

and in light ofthe industries to which they apply. RSA 378:38 applies to both electric and

natural gas utilities, and those industries now differ in a fundamental way. While natural gas

utilities continue to arrange natural gas supplies for their residential and small commercial

customers, following electric restructuring, electric utilities do not arrange electric supply for

their customers. Instead, pursuant to RSA 374-F:3, V(c), electric utilities provide electric supply

through default service, which is offered only to those customers who have not opted to purchase
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their electricity from a competitive supplier. Default service is designed to be a safety net for

customers who do not choose an independent competitive supplier. Further. default service must

be competitively procured. Id. As a result ofthe Restructuring Statute, electric distribution

utilities are no longer required to conduct long-term planning for electric supply. Accordingly,

we find that in a restructured electric industry, the planning requirements for an EDC are limited

to procurements ofelectric supply for the EDC’s default service customers. That obligation is

not broad enough to justify approval of a proposal like Eversource’ s.

Supporters also point out that the 10-Year New Hampshire State Energy Strategy,

referenced in RSA 378:38, VII, encourages exploration ofways to increase gas pipeline capacity

in New England. They claim that the Strategy thus requires EDCs to explore ways to increase

gas pipeline capacity. We disagree. As discussed above, RSA 378:38 applies to both electric

and gas utilities. Both are required to plan to have an adequate supply to meet their customers’

demand. In our view, gas supply under the State Energy Strategy is the responsibility ofthe gas

utilities. While Eversource, an EDC, cannot enter into the Capacity Contract and have it paid for

through its distribution rates, natural gas utilities might be appropriate proponents of increased

gas pipeline supply under RSA 378:38, VII. See Liberty Utilities (EnergyNorth Natural Gas)

Corp. d/b/a Liberty Utilities, Order No. 25,822 (October 2, 201 5) (approving firm transportation

agreement for natural gas supply).

Supporters cite RSA 374:57, “Purchase ofCapacity,” as support for Eversource’s

proposal.

Each electric utility which enters into an agreement with a term ofmore than one
year for the purchase of generating capacity, transmission capacity or energy shall
furnish a copy ofthe agreement to the [CJommission no later than the time at
which the agreement is filed with the Federal Energy Regulatory Commission
pursuant to the federal Power Act or, ifno such filing is required, at the time such
agreement is executed. The [CJommission may disallow, in whole or part, any
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amounts paid by such utility under any such agreement if it finds that the utility’s
decision to enter into the transaction was unreasonable and not in the public
interest.

RSA 374:57. The Opponents, however, maintain that the statute does not mean what the

Supporters think it means. The Opponents argue that RSA 374:57 was enacted following

PSNH’s bankruptcy to tighten the commission’s authority over contracting decisions for electric

supply; a service EDCs no longer provide. According to the Opponents, a statute intended to

give the commission authority to disallow unreasonable provisions in contracts with terms longer

than one year cannot mean an electric utility can enter into a long-term contract for gas

transmission.

While the Supporters’ reading ofthe statute is plausible, we believe the Opponents have

the better argument. The meaning of”capacity” in that legislation is limited to electric

generating capacity and electric transmission capacity. First, the types ofagreements listed are

commonly associated with electric supply. Second, ifgas capacity was to be included, the

statute would have included references to the Natural Gas Act in addition to the Federal Power

Act. Thus we find that RSA 374:57 concerns long-term contracts for electric supply and does

not authorize EDCs to purchase gas capacity under long-term contracts.

Supporters claim that RSA Chapter 374-A’s provisions granting EDCs authority to ‘enter

into and perform contracts” related to ‘participation in electric power facilities” provide support

for Eversource’s petition. Supporters observe that those provisions were not repealed by

subsequent enactments such as RSA 374-F. NextEra argues RSA 374-A applied to vertically

integrated “electric utilities” as defined in 1975 by 374-A:1, IV and therefore that the provisions

in RSA 374-A:2, I and II are inapplicable in a restructured market where electric utility has been

redefined. RSA 374-A: 1, IV defines electric utilities as “primarily engaged in the generation and
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sale or the purchase and sale ofelectricity or the transmission thereof.” We believe NextEra is

correct and that RSA 374-A no longer applies to an EDC like Eversource.

The change in the industry through the Restructuring Statute, first passed in I 996,

effectively ended a restructured EDC’s ability to participate in the generation side ofthe electric

industry. Given the centrality ofthe separation offunctions between distribution and generation

in the Restructuring Statute, allowing an EDC to “participate in electric power facilities” under

RSA 374-A in the manner proposed by Eversource would make little sense in light of

RSA 374-F.

Opponents also argue, based upon RSA 378:28, that the Capacity Contract violates the

used and useful requirement which is a basic component ofutility ratemaking under New

Hampshire law. Supporters counter that RSA 378:28 applies to rate base and because the

Capacity Contract does not add to Eversource’s rate base, and is instead an ongoing expense, the

used and useful standard does not apply. The requirement that utility rate base be used and

useful for a utility to include a return on that rate base in rates has a corollary principle governing

expenses. That is, expenses must be prudent and necessary for providing the service offered by

the utility. In this case, we have found that after enactment of the Restructuring Statute, EDCs

should unbundle rates for distribution from rates for energy supply. Capacity Contract expenses

are not needed to supply distribution services to Eversource distribution customers. The

Capacity Contract is designed to support electric generation supply, and therefore expenses

related to generation supply would be disallowed in distribution rates.

C. Federal law

As noted above, the Opponents also argued that the Capacity Contract would violate a

number of federal laws, including the Natural Gas Act, the Federal Power Act, and the terms of
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FERC procedures and precedent. Having determined that we cannot approve the Capacity

Contract and related capacity releases under New Hampshire law, we need not reach a decision

concerning federal pre-emption.

V. CONCLUSION

The proposal before us would have Eversource purchase long-term gas pipeline capacity

to be used by gas-fired electric generators, and include the net costs of its purchases and sales in

its electric distribution rates. That proposal, however, goes against the overriding principle of

restructuring, which is to harness the power of competitive markets to reduce costs to consumers

by separating unregulated generation from fully regulated distribution. It would allow

Eversource to reenter the generation market for an extended period, placing the risk of that

decision on its customers. We cannot approve such an arrangement under existing

laws. Accordingly, we dismiss Eversource’ s petition.

We acknowledge that the increased dependence on natural gas-fueled generation plants

within the region and the constraints on gas capacity during peak periods of demand have

resulted in electric price volatility. Eversource’s proposal is an interesting one, with the potential

to reduce that volatility; but it is an approach that, in practice, would violate New Hampshire law

following the restructuring ofthe electric industry. Ifthe General Court believes EDCs should

be allowed to make long-term commitments to purchase gas capacity and include the costs in

distribution rates, the statutes can be amended to permit such activities.

Because that concludes this proceeding, we deny the motion to designate Staff Advocates

as moot. We will address the joint motion for confidential treatment in a separate order.
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Based upon the foregoing, it is hereby

ORDERED, that Eversource’s instant petition is hereby DISMISSED; and it is

FURTHER ORDERED, that the information subject to Eversource’sjoint motion for

confidential treatment should be kept confidentially, pending an order by the Commission

regarding the disposition of same under RSA Chapter 91 -A; and it is

FURThER OREERED, that the motions to desiiate Staff Advocates are hereby

DISMISSED, having been rendered moot by the decision delineated in this Order.

By order ofthe Public Utilities Commission ofNew Hampshire this sixth day of October,

2016.

Z St&.(L%k‘

Martin P. Honigberg 1tMichaIl J. Iadbpino Kathryn 4. Bai/ey
Chairman Special Commissioner Commissioner

Attested by:

4c.E:%
Kimberly V*n SmIth
Assistant St*etary
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BEFORE THE NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

EVERSOURCE ENERGY - PETITiON FOR
APPROVAL OF GAS INFRASTRUCTURE : DOCKET NO. DE 16-24 1
CONTRACT WITH ALGONQUIN GAS
TRANSMISSION, LLC

ALGONQUIN GAS TRANSMISSION, EEC’S
MOTION FOR REHEARING AND/OR RECONSIDERATION

Pursuant to RSA 541:3, RSA 365:21 and Rule Puc 203.33, Algonquin Gas Transmission,

LLC (“Algonquin”) hereby respectfully requests that the New Hampshire Public Utilities

Commission (“Commission”) reconsider or conduct a rehearing of Order No. 25,950 (“Order”).

BACKGROUND

On February 18, 2016, Public Service Company of New Hampshire dlb/a Eversource

Energy (“Eversource”) filed a petition (“Petition”) with the New Hampshire Public Utilities

Commission (“NH PUC” or the “Commission”) for approval of a proposed 20-year contract

between Eversource and Algonquin for natural gas capacity on Algonquin’ s Access Northeast

Project (the “Access Northeast Contract”); an Electric Reliability Service Program (“ERSP”) to

set parameters for the release of capacity and liquefied natural gas (“LNG”) to electric

generators; and a Long-Term Gas Transportation and Storage Contract tariff (“LGTSC”) to

provide for the recovery of costs associated with the Access Northeast Contract (collectively,

with the ERSP and Access Northeast Contract, the “Access Northeast Program”).’ Several

parties, including Algonquin, intervened.2

1 See, general/v. Petition.
2 The Order discusses the two rough groupings of parties, and this Motion maintains those groupings. The
“Supporters” include Eversource, Algonquin and the Coalition for Lower Energy Costs (“CLEC”). The
“Opponents” include Conservation Law Foundation (“CLF’); Exelon Generation Company, LLC (“ExGen”);
ENGIE Gas & LNG LLC (“ENGIE”); Office of Consumer Advocate (“OCA”); New Hampshire Municipal Pipeline
Coalition (“Municipal Coalition”); NextEra Energy Resources, LLC (“NEER”); and Pipe Line Action Network for
the Northeast (“PLAN”). See Order, at 4-5.
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On March 24, 201 6, the Commission issued an Order of Notice in the above-referenced

matter setting forth a two-phase proceeding. In the first phase (“Phase I”), the Commission

would consider whether the Access Northeast Program is allowed under New Hampshire law.3

In the event of an affirmative decision on this issue, the Commission would then open a second

phase (“Phase II”) “to examine the appropriate economic, engineering, environmental, cost

recovery, and other factors presented by Eversource’ s proposal.”4 Initial Briefs and Reply Briefs

regarding Phase I issues were submitted on or about April 28, 2016 and May 12, 2016,

respectively. On October 6, 2016, the Commission issued the Order on Phase I issues. In that

Order, based primarily on an incorrect interpretation that the “overriding purpose” of the

Restructuring Statute was that electric generation be “at least functionally separated from

transmission and distribution services” (the “Functional Separation Principle”), the Commission

concluded that the Access Northeast Program was not permitted under New Hampshire law and

dismissed the Petition.5

STANDARD OF REVIEW

The Commission may grant rehearing or reconsideration for “good reason” if the moving

party shows that an order is unlawful or unreasonable.6 A successful motion must establish

“good reason” by showing that there are matters that the Commission “overlooked or mistakenly

conceived in the original decision,”7 or by presenting new evidence that was “unavailable prior

to the issuance of the underlying decision. . .

3 Order, at 4.
4 ia.
5jd. at 15.
6 RSA 541 :3, RSA 541:4; see also Order No. 25,291 (Nov. 21, 201 1), at 9.
7 Durnais V. State, 1 1 8 N.H. 309, 3 1 1 (1978) (quotation and citations omitted).
8 Order No. 25,088 (Apr. 2, 2010), at 14.

2
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MOTION

For the reasons discussed herein, good cause exists for the Commission to reconsider or

rehear the Order. In particular, the Commission’s conclusions concerning the overall goals and

relationship between the principles of the Restructuring Statute (RSA Chapter 374-f) and

interpretation of other statutes in light of its reading of the Restructuring Statute, are incorrect,

unlawful and unreasonable.

The Commission acknowledged in its Order “that the increased dependence on natural

gas-fueled generation plants within the region and the constraints on gas capacity during peak

periods of demand have resulted in electric price volatility.”9 The Commission further

acknowledged that Eversource’s proposal has “the potential to reduce that volatility.”0 Despite

these acknowledgments and record evidence that the Access Northeast Program would lower

costs, the Commission ignored the plain language and legislative history of the Restructuring

Statute, which had theprimary purpose:

. “to reduce costs for all consumers of electricity”;11

. “to provide electric service at lower and more competitive rates”;12

. “to achieve lower rates for all customer classes”;’3 and

. to free “residents and businesses from exorbitantly high electric rates.”4

The Commission instead focused on only a single one of fifteen stated Restructuring

Policy Principles in finding that the Access Northeast Program is inconsistent with New

Hampshire law. Even if, despite the plain language and legislative history of the Restructuring

Statute to the contrary, the “overriding purpose” of the Restructuring Statute was the functional

9 Order, at 15.

lola.
11 RSA 374-F:1, I.
12 HB 1392, sec. 129:1.
13 House Science, Technology and Energy Committee, Public Hearing on HB 1392 (Jan. 9, 1996), at 2.
14 at 23; see also Senate Executive Departments and Administration Committee Hearing (Feb. 14, 1996), at 27
(Sen. Cohen making similar remarks).

3
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separation of generation activities from transmission and distribution activities, the Access

Northeast Program would not abrogate that separation as it would simply provide a mechanism

by which natural gas capacity would be made available to the generators.

Further, if all of the Restructuring Policy Principles are considered, there is no

inconsistency between the Restructuring Statute and other New Hampshire energy statutes. As a

consequence, there is no basis to artificially limit an electric distribution company’ s (“EDC”)

authority to acquire “transmission capacity” under R$A 374:57 to electric transmission capacity

only despite the absence of any such limitation in the language of the statute itself. Similarly,

since, when all of the Restructuring Policy Principles are considered, RSA Chapter 374-A is

consistent with the Restructuring Statute, there is no basis to implicitly repeal RSA Chapter 374-

A’ s grant of authority for EDCs to “participate” in electric power generation facilities. Finally,

costs associated with the Access Northeast Program should be recoverable in Eversource’ s rates

as permissible under New Hampshire law and in furtherance of the Restructuring Policy

Principles.

I. THE COMMISSION MISCONCEIVED THE OVERRIDING PURPOSE OF THE
RESTRUCTURING STATUTE.

In the Order, the Commission found that “the overriding purpose of the Restructuring

Statute is to introduce competition to the generation of electricity.”5 However, this directly

contravenes the plain language of the Restructuring Statute, is inconsistent with its legislative

history, and confuses the goals of the Restructuring Statute with the methods by which to achieve

those goals.

As the Order itself recognizes, the plain language of the Restructuring Statute explicitly

provides that “[t]he most compelling reason to restructure the New Hampshire electric utility

15 Order, at 8.

4
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industry is to reduce costsfor all consumers of electricity . . .

•,,16 The legislative findings of the

Restructuring Statute also specifically state that “New Hampshire must aggressively pursue

restructuring and increased customer choice in order to provide electric service at lower and

more competitive rates.”7 The legislative history of the Restructuring Statute as stated by Rep.

Jeb Bradley, sponsor of HB 1392 (which became the Restructuring Statute), affirms: “[The

bill’ s] goals are simple but profound. Most importantly, it hopes to achieve lower rates for all

customer classes, all residents in the state of New Hampshire. Number two: It will allow

customers to choose who their supplier of electricity is.”8 Further, Senator Burton J. Cohen,

expressing his support for the bill, said that “[t]he issue offreeing New Hampshire residents and

businessesfrom exorbitantly Izigh electric rates is the most important to our constituents from a

long range.”19 As Eversource noted in the record before the Commission, the Access Northeast

Program would achieve this purpose by reducing the cost of electricity in New Hampshire to the

benefit of all ratepayers.2°

Yet, the Commission found that “the overriding purpose of the Restructuring Statute is to

introduce competition to the generation of electricity.”2’ Both the plain language of the

Restructuring Statute and its legislative history specifically provide that the most compelling and

most important goal of the statute is to “reduce costs” and “lower rates.” In fact, the

Commission itself recognized in the Order that the “purpose” of the Restructuring Statute was to

16 Order, at 7-8 (emphasis added); see also RSA 374-F: 1 , I.
17 HB 1392, sec. 129:1 (emphasis added); New Hampshire Laws 1996, 129:1, IV.
18 House Science, Technology and Energy Committee, Public Hearing on HB 1392 (Jan. 9, 1996), at 2 (emphasis
added).
19 at 23; see also Senate Executive Departments and Administration Committee Hearing (Feb. 14, 1996), at 27
(Sen. Cohen making similar remarks).
20 Petition, at 5-6.
21 Order, at 8.

5
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lower prices and create a more productive economy. 22 However, the Commission confused that

purpose with the method of achieving it and, as a result, incorrectly found that the Functional

Separation Principle was the primary goal of the Restructuring Statute.23 Based on this

erroneous finding, the Commission then incorrectly concluded that the Access Northeast

Program is inconsistent with New Hampshire law. Because the Commission has mistakenly

conceived the overriding purpose of the Restructuring Act, the Commission should reconsider or

conduct a rehearing of the Order.24

II. THE COMMISSION IGNORED FOURTEEN OUT OF FIFTEEN
RESTRUCTURING PRINCIPLES.

According to the Order, the Commission weighed the restructuring policy principles at

RSA 374-F (“Restructuring Policy Principles”)25 and concluded that “the overriding purpose of

the Restructuring Statute is to introduce competition to the generation of electricity.”26 In

support of this conclusion, the Commission stated that RSA 374-F:3, III “directs the

restructuring of the industry, separating generation activities from transmission and distribution

activities, and unbundling the rates associated with each of the separate services.”27 The Order

does not cite or discuss any of the myriad of other Restructuring Policy Principles.

The Restructuring Statute sets forth the following fifteen (15) Restructuring Policy

Principles:

1 . System Reliability. “Reliable electricity service must be maintained while
ensuring public health, safety, and quality of life.”28

2’ Order at9-1O.
23 1j at 8-9.
24

Duinais, 1 18 N.H. at 311.
25 RSA 374-F:3.
26 Order, at 8-9.

271d. at9.
2$ RSA 374-F:3, I.

6
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2. Customer Choice. “Customers should be able to choose among options such as
levels of service reliability, real time pricing, and generation sources, including
interconnected self generation” and should “expect to be responsible for the
consequences of their choices.”29

3. Regulation and Unbundling of Services and Rates/Functional Separation
Principle. Electric services and rates “should be unbundled to provide customers
clear price information” and generation services should be “at least functionally
separated from transmission and distribution services which should remain
regulated for the foreseeable future.”3°

4. Open Access to Transmission and Distribution Facilities. Non-discriminatory
open access to the electric system for wholesale and retail transactions should be

5. Universal Service. Universal electric service should be provided, and default
service options should be available as a “safety net” to assure universal access to

. . 3’electricity.

6. Benefits for All Consumers. Restructuring should benefit all customer classes,
without benefitting one class over another, and a public benefits charge may be
used to fund public benefits.33

7. Full and Fair Competition. “Choice for retail customers cannot exist without a
range of viable suppliers. The rules that govern market activity should apply to all
buyers and sellers in a fair and consistent manner in order to ensure a fully
competitive market.”34

8. Environmental Improvement. “Continued environmental protection and long
term environmental sustainability should be encouraged” through both market
approaches and air pollution controls.35

9. Renewable Energy Resources. Development of renewable energy resources
should be encouraged, and should be balanced against impact on generation
prices.36

10. Energy Efficiency. Incentives should be provided for energy efficiency and
demand-side resource conservation.37

29 RSA 374-F:3, II.
30 R$A 374-F:3, III.
3’ RSA 374-F:3, IV.
32 RSA 374-F:3, V.
33 RSA 374-F:3, VI.
34 RSA 374-F:3, VII.
35 RSA 374-F:3, VIII.
36 RSA 374-F:3, IX.

7
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1 1 . Near Term Rate Relief. Effort should be made to quickly reduce electric rates
during the transition to a restructured market.38

12. Recovery of Stranded Costs. Recovery for stranded costs should be allowed in a
manner that balances “the interests of ratepayers and utilities during and after the
restructuring process.”39

1 3. Regionalism. New Hampshire should work in cooperation with the other New
England states.4°

14. Administrative Processes. The Commission should adapt its administrative
processes to enable market participants to quickly adapt to the changes caused by
restructuring.4’

15. Timetable. “The commission should seek to implement full customer choice
among electricity suppliers in the most expeditious manner possible.”42

While these Restructuring Principles are “intended to guide” the Commission in its

implementation of electric market restructuring,43 the Restructuring Statute does not prioritize

any one of the Restructuring Policy Principles over any of the others. Had the General Court

intended, as the Commission concludes, that the Functional Separation Principle take primacy, it

would have said so—the Commission may not read the Restructuring Statute to include a

directive that is not there.44

While the Restructuring Statute provides for the functional separation of the generation

function and the transmission and distribution function, this principle is just one offifteen (15)

Restructuring Policy Principles articulated with equal weight by the legislature. Many if not all

of the other fourteen Restructuring Policy Principles would be advanced by the Access Northeast

37 RSA 374-F:3, X.
38 RSA 374-F:3, XI.
39 RSA 374-F:3, XII.
40 RSA 374-f:3, XIII.
41 RSA 374-F:3, XIV.
42 RSA 374-F:3, XV.
43 RSA 374-f: 1 , III.
44 Appeal ofOld Dutch Mustard Co., Inc., 166 N.H. 501, 506 (2014) (holding that a tribunal may “neither consider
what the legislature or commissioner might have said nor add words that they did not see fit to include.”)

8
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Program. As numerous regulators and stakeholders have recognized, New England’ s increasing

reliance on natural gas for electric generation, without a corresponding expansion of natural gas

infrastructure, threatens reliability.45 For instance, the Restructuring Policy Principles provide

that “[rJeliable electricity service must be maintained while ensuring public health, safety, and

quality of life”46 and the Access Northeast Program would enhance reliability by providing a

critical upgrade to natural gas infrastructure. By displacing wintertime use of legacy fuels, like

coal and oil, and providing a backstop for intermittent renewable generation, the Access

Northeast Program also furthers the goals of environmental improvement47 and encouraging

renewable energy.48 The Access Northeast Program is a regional solution, consistent with the

goal of regionalism.49 Consequently, the Order’ s focus on the Functional Separation Principle,

to the exclusion of all the other Restructuring Policy Principles, was incorrect, unlawful and

unreasonable and should be reconsidered.

III. THE ACCESS NORTHEAST PROJECT DOES NOT CONTRAVENE THE
FUNCTIONAL SEPARATION PRINCIPLE.

Even if the separation of the generation function from transmission and distribution

functions were the “overriding purpose” of the Restructuring Statute (which Algonquin

disputes), the Access Northeast Program would not abrogate that separation. The Access

Northeast Program would simply provide a mechanism by which natural gas capacity would be

45 See, e.g., ISO-New England, Regional Electricity Outlook (March 2016) (available at: https://www.iso
ne.corn/static-assets/documents/201 6/03/2016 reo.pdt), at 1 1 (“Inadequate natural gas pipeline infrastructure is at
times limiting the availability of gas-fired resources or causing them to switch to oil, which is creating reliability
concerns and price volatility, and contributing to air emission increases in winter.”); New Hampshire Office of
Energy & Planning, New Hampshire 10-Year State Energy Strategy (September 2014) (available at:
https://www.nh.gov/oep/energy/programs/documents/energy-strategy.pdfl, at 46 (“In the winter of 2013-2014, the
region did not have enough [natural gasj supply for both heating and electrical generation needs. This resulted in
higher prices and volatility, especially on the coldest days.”).
46 RSA 374-F:3, I.
47 RSA 374-F:3, VIII.
48 RSA 374-F:3, X.
49 RSA 374-F:3, XIII.

9



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
Joint Appendix of Algonquin Gas Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
Page 29

made available. While Eversource will make additional primary firm pipeline capacity available

in New England, that capacity will be auctioned by a capacity manager in an arms-length process

consistent with Federal Energy Regulatory Commission (“FERC”) rules on capacity release.

Generators, acting in their own economic interests in a fully competitive market, will either

utilize it or not as they see appropriate. Thus, the decision of whether to procure and/or use the

natural gas capacity made available by Eversource will rest firmly with generators. Eversource’ s

sole and critical role will be making primary firm natural gas capacity available—Eversource

will not be providing or engaged in generation.5° Thus, the Access Northeast Program does not

run afoul of the Functional Separation Principle.

As Rep. Bradley noted in 1996, the legislature sought to encourage “full and fair

competition” by which it meant “a viable range of suppliers.”5’ The Access Northeast Program

would maintain “a viable range of suppliers” and would not pick winners and losers between

suppliers.52 In fact, the Access Northeast Program would enhance the “viable range of suppliers”

by making natural gas generators that were previously unavailable to operate when dispatched

available, even on the coldest winter days, and by providing a backstop to support additional

intermittent renewable generation resources. Additionally, all of the many layers of competition

in the electric generation supply chain would remain: generators will still competitively secure

the natural gas commodity and pipeline capacity; generators will still compete in the wholesale

electric marketplace; and retail electric suppliers will still competitively procure energy and

50 cj Staff Legal Memorandum, at 3 (“provision of gas capacity to unaffihiated merchant generators does not violate
the functional separation principle of RSA 374-F:3, III in the first instance, in that New Hampshire EDCs would not
actually acquire the gas capacity for their own use, but rather, would make such capacity available for the use of
merchant generators in a bilateral transaction.”).
51 House Science, Technology and Energy Committee, Public Hearing on HB 1392 (Jan. 9, 1996), at 3.
52 This is also consistent with the Restructuring Policy Principle encouraging “full and fair competition.” See RSA
374-F:3, XII.

10
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compete for end-user market share. Thus, the Access Northeast Program does not contravene the

Functional Separation Principle.

Iv. THE ORDER VIOLATES THE CANONS OF STATUTORY CONSTRUCTION.

The Commission’s conclusions regarding the other statutes discussed in the Order

violated the canons of statutory construction. As such, the Commission’s conclusions with

respect to those other statutes are unlawful and unreasonable and should also be reconsidered.

Moreover, because the Comiriission’ s analysis of the other statutes was inextricably linked to its

conclusions regarding the purpose of the Restructuring Statute and whether the Access Northeast

Program was consistent that statute, the Commission must also reconsider its conclusions as to

the other statutes discussed in the Order.

A. The Commission’s Order Impermissibly Altered The Language Of RSA
374:57.

Well-recognized canons of statutory construction provide that a tribunal such as the

Commission must interpret statutes consistent with the plain meaning of the language used and

without adding or subtracting words. A tribunal must “first look to the language of the statute or

regulation itself, and, if possible, construe that language according to its plain and ordinary

53 A tribunal may “neither consider what the legislature or commissioner might have

said nor add words that they did not see fit to include.”54 For example, in interpreting a

regulation related to permitting of solid waste management facilities, the Supreme Court of New

Hampshire declined to read the word “facility” in a way that included accessory structures not

related to solid waste handling.55

53 old Dutch Mustard, 166 N.H. at 506.
54 Id.
55 Id. at 508-509.
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RSA 374:57 authorizes EDCs like Eversource to acquire “transmission capacity” and

provides:

Each electric utility which enters into an agreement with a term of more than one
year for the purchase of generating capacity, transmission capacity or energy
shall furnish a copy of the agreement to the commission no later than the time at
which the agreement is filed with the Federal Energy Regulatory Commission
pursuant to the Federal Power Act or, if no such filing is required, at the time such
agreement is executed. The commission may disallow, in whole or part, any
amounts paid by such utility under any such agreement if it finds that the utility’s
decision to enter into the transaction was unreasonable and not in the public
interest.56

Contrary to the canons of statutory construction, however, the Commission concluded that “[t]he

meaning of ‘capacity’ in that legislation is limited to electric generating capacity and electric

transmission capacity. . . However, had the legislature intended to add the word “electric”

before the phrase “transmission capacity,” it would have done so. Furthermore, the fact that the

legislature included “energy” within the types of contracts that EDCs are authorized to enter

(with PUC approval) evidences its intent not to limit the types of contracts permissible under

374:57 to just electricity.58 Thus, the Commission’s addition of words that the legislature “did

not see fit to include”59 was incorrect, unlawful and unreasonable and should be reconsidered.

B. The Commission Improperly Repealed RSA 374-A By Implication.

In the Order, the Commission concluded that “[t]he change in the industry through the

Restructuring Statute, first passed in 1996, effectively ended a restructured EDC’s ability to

participate in the generation side of the electric industry.”60 In doing so, the Commission

56 RSA 374:57 (emphasis added).
57 Order, at 13.
58 For example, “energy” can be used to refer to district hot water distribution systems. RSA 362:4-d. By contrast,
the Restructuring Act (RSA Chapter 374-F), which restructured electric utilities in particular, used the words
“electricity” and “electric” instead of “energy” unless using specific phrases that typically include the word “energy”
such as “energy efficiency,” “renewable energy” and the like.
59 oia Dutch Mustard, 166 N.H. at 506.
60 Order, at 14.
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implicitly repealed RSA 374-A’ s grant of authority for EDCs to “participate” in electric

generation facilities in contravention of New Hampshire precedent.

As the Commission itself recognized in the Order, “the Court construes statutes, where

reasonably possible, so that they lead to reasonable results and do not contradict each other.”6’

The New Hampshire Supreme Court has specifically held that

implied repeal of former statutes is a disfavored doctrine in this State. The
party arguing a repeal by implication must demonstrate it by evidence of
convincing force. If any reasonable construction of the two statutes taken
together can be found, this court will not find that there has been an implied

6’repeal.

The Supreme Court of the United States has also held that “[un the absence of some affirmative

showing of an intention to repeal, the only permissible justification for a repeal by implication is

when the earlier and later statutes are irreconcilable.”63 While it is true that when a conflict

exists between two statutes, the later statute will control, “[w]here there is no clear intention

otherwise, a specific statute will not be controlled or nullified by a general one, regardless ofthe

priority of eizactrneizt.”64

Although RSA 374-A was passed prior to the Restructuring Statute, RSA 374-A provides

EDCs with the authority to undertake specific actions while the Restructuring Act is more

general. Thus, RSA 374-A controls. Moreover, in this case, the legislature itself has specifically

determined what statute prevails in the event of a conflict. RSA 374-A explicitly provides that

“[n]otwithstanding any contrary provision of any general or special law relating to the powers

61 Order, at 7.
62 Board ofSelectmen v. Planning 3d., 1 18 N.H. 150, 152-53 (1978).
63 Morton v. Mancari, 417 U.S. 535, 550 (1974) (holding that the Equal Employment Opportunity Act had not
implicitly repealed the statute authorizing the Bureau of Indian Affairs to afford a preference to certain Native
American job applicants).
64 Id. at 550-5 1 (emphasis added).
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and authorities of domestic electric utilities or any limitation imposed by a corporate or

municipal charter,” domestic electric utilities have the power:

To jointly or separately plan, finance, construct, purchase, operate,
maintain, use, share costs of, own, mortgage, lease, sell, dispose of or
otherwise participate in electric powerfacilities or portions thereof within
or without the state...

To enter into and perform contracts and agreements for such joint or
separate planning, financing, construction, purchase, operation,
maintenance, use, sharing costs of, ownership, mortgaging, leasing, sale,
disposal of or otherparticipation in electric powerfacilities . . . including,
without limitation, contracts and agreements for the payment of obligations
imposed without regard to the operational status of a facility or
facilities. . .

65

Thus, Eversource’ 5 authority to enter into contracts related to electric power facilities was not

nullified by and still exists “notwithstanding” the Restructuring Statute (RSA 374-F). Further,

Eversource still fits the definition of “electric utility” under RSA 374-A, because it is “primarily

engaged in the. . .transmission” of electricity.66 As a consequence, the Commission’s implicit

repeal of the EDCs’ authority to “participate” in electric generation facilities, and its finding that

RSA 374-A is no longer applicable in a restructured market, was unlawful and unreasonable.67

Moreover, even if the separation of the generation function from transmission and

distribution functions were the “overriding purpose” of the Restructuring Statute (which

Algonquin disputes), the two statutes do not contradict each other. While the Access Northeast

Program would permit Eversource to make additional transmission capacity available on a

primary firm basis to generators in New England, it would not provide Eversource with any

ownership or operation rights or other direct interest in electric power facilities. As noted above,

65 RSA 374-A:2 (emphasis added).
66 RSA 374-A:1, IV.
67 Morton, 417 U.S. at 550 (holding that repeal by implication is only justified “when the earlier and later statutes
are irreconcilable.”).
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Eversource’ s sole and critical role will be making primary firm natural gas capacity available.

However, generators will continue to own, operate and retain their interests in the electric power

facilities. Thus, Eversource will not be participating in electric power facilities. Since, through a

reasonable construction of the two statutes taken together, the two statutes are reconcilable, the

Commission’ s implicit repeal of the EDCs’ authority to “participate” in electric generation

facilities was unlawful and unreasonable68 and should be reconsidered.

V. COSTS RELATED TO ACCESS NORTHEAST SHOULD BE RECOVERABLE.

The Commission’s conclusions regarding the Restructuring Statute led to its further

conclusion that Eversource would not be able to recover costs related to the Access Northeast

Program.69 Because the Commission’ s analysis of the recoverable of these costs was

inextricably linked to its conclusions regarding the purpose of the Restructuring Statute and

whether the Access Northeast Program was consistent with that statute, the Commission must

also reconsider its conclusions as to the recoverability of the costs related to the Access

Northeast Program.

CONCLUSION

For all of the foregoing reasons, Algonquin respectfully requests that the Commission

grant this motion and reconsider or conduct a rehearing of Order No. 25,950.

68 Morton, 417 U.S. at 550 (holding that repeal by implication is onlyjustified “when the earlier and later statutes
are irreconcilable.”).
69 Order, at 14.
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THE STATE OF NEW HAMPSHIRE
BEFORE THE

PUBLIC UTILITIES COMMISSION

PUBLIC SERVICE COMPANY Of NEW HAMPSHIRE DIB/A
EVERSOURCE ENERGY

Docket No. DE 16-241

Petition for Approval of Gas Infrastructure Contract with Algonquin Gas Transmission, LLC

MOTION FOR RECONSIDERATION

NOW COMES Public Service Company ofNew Hampshire d/bla Eversource Energy

(“Eversource”) and, pursuant to Puc 203.05, Puc 203.07 and RSA chapter 541-A, hereby moves

the New Hampshire Public Utilities Commission for reconsideration ofOrder No. 25,950 issued

October 6, 2016 (the “Order”) in the instant proceeding relating to a proposed contract between

Eversource and Algonquin Gas Transmission LLC for capacity on the proposed Access

Northeast pipeline project (the “ANE Contract”).

Pursuant to RSA 541 :3, the Commission may grant rehearing or reconsideration when a

party states good reason for such relief. Public Service Company ofNew Hampshire, Order No.

25,361 (May 11, 2012) at 4. Good reason may be shown by identifying new evidence that could

not have been presented in the underlying proceeding or by identifying specific matters that were

overlooked or mistakenly conceived by the deciding tribunal. Id. at 4-5. A successful motion

for rehearing does not merely reassert prior arguments and request a different outcome. Id. at 5.

Eversource submits that for the reasons set out below, the Commission overlooked or mistakenly

conceived important legal and policy matters in the Order and that consideration is therefore

appropriate.
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In the Order, the Commission concluded as a matter oflaw,1 that despite “the increased

dependence on natural gas-fueled generation plants within the region and the constraints on gas

capacity during peak periods ofdemand [that] have resulted in electric price volatility” and that

although Eversource’s proposal has “the potential to reduce that volatility,” Order at 1 5, the

Commission is powerless to deal with the volatility in electricity prices that has become the

distinguishing feature of an electricity marketplace that ISO-New England has referred to as a

“precarious” and “unsustainable.”2 The Commission based its determination nearly entirely

upon an unreasonably narrow interpretation ofthe New Hampshire Electricity Restructuring

statute, RSA chapter 374-F (the “Restructuring Law”), by finding that the overriding purpose of

the Restructuring Law was to remove regulated utilities from the generation business. That view

ofthe Restructuring Law does not comport with the stated purpose ofthe law, ignores nearly all

ofthe interdependent policy principles enumerated in it, and appears to undermine the broad

authority the Commission has been granted relative to the implementation ofthe Restructuring

Law. R$A 374-f: 1, :3, :4. Contrary to the Commission’s determination that “the overriding

purpose ofthe Restructuring Statute is to introduce competition to the generation of electricity,”

Order at 8, the true “overriding purpose” is to reduce electricity rates.

This was not a case where the Commission had been called upon to divine the purpose of

the Restructuring Law from vague or ambiguous pronouncements, incomplete language, or

through resort to legislative history.3 In this case, the Legislature has explicitly stated the

1 Order at 15 (“We cannot approve such an arrangement under existing laws.”)
2 See September 28, 2016 Comments ofGordon Van Welie, President and CEO ofISO-New England to New
England Council at the New Hampshire Institute ofPolitics as reported at:

JT!YW.:...
fIOP:I.r corc:n,.crgYNcg:,:ti$1 I.SC) d 16.

3 See, e.g., forester v. Town ofHenniker, 167 N.H. 745, 749-50 (2015) (restating the common standard that when
examining the language of a statute, the New Hampshire Supreme Court ascribes plain and ordinary meaning to the
words used, and unless the language is ambiguous, the Court will not examine legislative history, and it will neither
consider what the legislature might have said nor add words that it did not see fit to include.).

-2-
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purpose ofthe law and that purpose is not, as the Commission concluded, “to introduce

competition to the generation of electricity.” Accordingly, the Commission should reconsider

the Order.

The very first sentence ofthe restructuring legislation enacted by the General Court in

1996 is a legislative finding that reads, “New Hampshire has the highest average electric rates in

the nation and such rates are unreasonably high.” 1996 N.H. Laws, 129:1, I. And, in that first

finding, the General Court stated that high electric rates have “a particularly adverse impact on

New Hampshire citizens.” Laws 1996, 129:1. The findings ofthe General Court continue:

The general court finds that:

II. New Hampshire’s extraordinarily high electric rates disadvantage all classes of
customers: industries, small businesses, and captive residential and institutional
ratepayers and do not reflect an efficient industry structure. The general court
further finds that these high rates are causing businesses to consider relocating or
expanding out of state and are a significant impediment to economic growth and
new job creation in this state.

III. Restructuring of electric utilities to provide greater competition and more
efficient regulation is a nationwide phenomenon and New Hampshire must
aggressively pursue restructuring and increased customer choice in order to
provide electric service at lower and more competitive rates.

Iv. Monopoly utility regulation has historically substituted as a proxy for
competition in the supply of electricity but recent changes in economic, market
and technological forces and national energy policy have increased competition in
the electric generation industry and with the introduction of retail customer choice
of electricity suppliers as provided by this chapter, market forces can now play the
principal role in organizing electricity supply for all customers instead of
monopoly regulation.

Laws 1996, 129: 1 . The concern the General Court intended to address is clear and emphasized

repeatedly — the goal was to reduce rates — and competition was only a means to achieve that

stated end.4

4 The New England States Committee on Electricity has recently said essentially the same:

-3-
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Significantly, nothing in the Restructuring Law forbids the state’s electric utilities from

owning electric supply related assets. To the contrary, in the Restructuring Law the General

Court found that “market forces can now play the principal role in organizing electricity supply”

— flQ_ the “exclusive” role. Laws 1996, 1 29: 1 , IV. It is inconceivable that the Legislature

removed from the Commission all authority to deal with the continuing issue ofhigh electricity

prices the very issue that was the purpose ofthe Restructuring Law — when it determined that

market forces could play a role in organizing supply.5

With reference to the roles ofthe Commission, utilities, and competitive generators in the

new marketplace, the Order found that:

The competitive generation market is expected to produce a more efficient
industry structure and regulatory framework, by shifting the risks of generation
investments away from customers of regulated EDCs toward private investors in
the competitive market. The long-term results should be lower prices and a more
productive economy.

Order at 8-9. As noted in many places, and again recently by the President and CEO of ISO-

New England, the competitive generation market has operated as supposed by the Commission,

but been incented to build more gas fired generation, while, in the last few years the scarcity of

pipeline capacity to serve that generation has led to higher and more volatile electric costs in the

Take a moment to consider the purpose of restructuring.

It was never to implement markets or to seek to achieve their benefits at the expense of state
energy or environmental policies or to diminish environmental quality.

When generators oppose in- or out-of-market mechanisms to recognize state policies in planning
and markets, from use ofthe DG Forecast, to the Renewable Exemption, to Clean Energy RFPs, it
suggests a beliefthat markets are an end in themselves or paramount to state laws. They are not.

NESCOE Annual Report to the New England Governors 2015 at 18, available at: .http:.//nçsçoecomAp
con.tent/uploads/2016!03/2Ol5AnnualReport23Mar2Ol6.pdf.

5 To do so would mean that the Commission is without real authority to improve upon the availability of a
commodity that the Commission has described as a “necessity ofmodem everyday life.” Re Lifeline Rates, 66 N}I
puc 166, 172 (1981).

-4-
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region and has imperiled reliability.6 Furthermore, the region requires additional natural gas

infrastructure, not just to ensure reliability now, but also to fully realize the region’s clean energy

goals.7 The purpose statement in R$A 7, I provides “The overall public policy goal of

restructuring is to develop a more efficient industry structure and regulatory framework that

results in a more productive economy by reducing costs to consumers while maintaining safe and

reliable electric service with minimum adverse impacts on the environment.” Rejecting

proposals that would support the infrastructure development the region requires will not, in the

long term, result in either lower prices or a more productive economy, and impeñls the region’s

ability to ensure reliable electric service. Because the Order runs counter to the stated purpose of

the Restructuring Law, and because it will lead to the opposite ofthe result the General Court has

expressly stated is to be promoted by the Restructuring Law, the Order should be reconsidered.

Further, the Legislature, in recognizing the nature ofthe task, found that it would be in

the best interest ofthe citizens ofthe state ofNew Hampshire for the General Court, and the

Executive Branch, including the Public Utilities Commission, to work together to implement

restructuring over the long term. 1996 N.H. Laws, l29:l,V. To that end, in 2013 the General

Court found that “Development ofa state energy strategy is necessary to ensure that the state’s

energy policies and programs support the state’s economic, environmental, and public health

goals,” 2013 N.H. Laws, 276:1 , and enacted a law requiring the Executive Branch, through the

Office of Energy and Planning, to prepare a 10-year energy strategy for the state which was to

6
State of the Grid: 2016 Presentation, Slide 22, available at: hqps:Uwwwisonecorn/static

...‘
p:çn and Comments ofGordon Van Welie,

President and CEO ofISO-New England, State ofthe Grid: 2016 Remarks, at 7, available at: tpll
ne.com/static-assets/documents/2016/01/201 60 26 remarks 2Ol6statcofthcgid.p4f.
7 Comments ofGordon Van Welie, President and CEO ofISO-New England, State ofthe Grid: 2016 Remarks, at 2-
3, available at: ftps;llwwwJs’o ‘c..ccniac..:c!Wdççunwtns!ZO 1P O...16Q12(Licm..ic%O.1 ø.sico1h gn4p4f

-5-
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include review and consideration ofrelevant studies and plans from ISO-New England, the

Commission, legislative study committees and commissions, and others. RSA 4-E:1, I, III.

Contrary to the Restructuring Law’s finding that the Commission should work with

others in the Executive Branch and the General Court,8 the Commission’s determination ignores

the conclusions in the State’s Energy Strategy.9 Rather than working with the General Court and

others in the Executive Branch as required by the Restructuring Law to encourage additional gas

pipeline capacity in the region, the Order rejects Eversource’s proposal by misconstruing that

very law and concluding that although the State Energy Strategy explains and demonstrates the

link between constrained natural gas supplies and high and volatile electric prices, the

exploration ofnew pipeline opportunities is to be the sole province ofthe gas utilities.’0 Order at

12. Even assuming that to be the case, and even further assuming that natural gas companies

may, at some future point, seek some new supply that may increase pipeline capacity in the

region, that capacity increase would be solely procured to serve the needs ofthe customers of

those companies, and would have only an incidental effect on electric prices or electric

reliability. Such pipeline proposals, ifthey come to pass, will therefore not address the very

8 See RSA 374-F:1, III (stating that the “interdependent principles are intended to guide the New Hampshire general
court and the department ofenvironmental services and other state agencies in promoting and regulating a
restructured electric utility industry.”)
9 As noted at page 9 ofEversource’s April 28, 2016 Initial Legal Brief the State Energy Strategy states that strained
gas capacity has resulted in high and volatile electric prices and that while New Hampshire has limited influence
over natural gas transmission and pipeline expansion, the State should remain engaged in regional efforts to explore
ways to encourage additional pipeline capacity in the region. The State Energy Strategy also encouraged the State to
continue those coordination efforts, so as to ensure that New Hampshire’s interests were represented in larger
decision-making forums, while exploring other opportunities such as reducing usage through efficiency and
conservation.
10 Notably, in reaching this conclusion the Commission also dismissed any electric supply planning obligation under
R$A 378:37, et seq. as inconsistent with the Restructuring Law. Order at 10-12. This determination appears to run
counter to at least some ofthe planning obligations described in RSA 378:38 and to differ from the opinion of the
Governor, as set out in her April 13, 2016 letter to the Commission filed in this docket. Eversource questions
whether the Order has, at least by implication, permanently waived those requirements. See RSA 378:38-a. A
permanent waiver would appear to be effectively the same as implied repeal, discussed further below.

-6-
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problem that the Commission, the Legislature, and others in the Executive Branch have all

identified.

Further, and as Eversource pointed out in its reply memorandum at pages 9-10,

competition among generators has not driven new investments that will alleviate the pipeline

capacity constraints that have led to high and volatile prices. This market failure stems from the

fact that the generators who might be able to make the needed investments are actually incented

to prevent them to both avoid the cost and burden of supporting the necessary infrastructure, and

to avoid the impact of a more abundant and reliable gas supply on their operating revenue.

Rather than lowering costs for customers, the existing form of competition has served only to

protect the generators’ financial interests and leave electric customers in a precarious condition.

In such a situation, the Commission not only has the opportunity, but arguably the duty, to assist

in measures, such as the ANE Contract, that would remedy that failure and thus provide a viable

path to more reliable electric generation at significantly lower prices for New Hampshire electric

customers — the very goals sought by the Restructuring Law.

In the Order the Commission focused on competition; accordingly, matters pertaining to

competition under the Restructuring Law were all that it saw. The conclusion relating to the

Restructuring Law, and the conclusions that flowed from it, ignore the true purpose of the

Restructuring Law and the interdependent policy principles therein. As that conclusion

permeates the analysis and conclusions in the remainder ofthe Order, the Order should be

reconsidered in light ofthe true purpose ofthe Restructuring Law, the clear legislative intent, the

interdependent policy principles, the State Energy Strategy, and the needs ofNew Hampshire

electric customers.

-7-
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Furthermore, and as evidence ofthe impact ofthe Commission’s conclusion on the

remainder ofthe Order, in the Order the Commission noted that while supporters ofthe ANE

Contract argued that R$A chapter 374-A provided support for the contract, it found that R$A

374-A does not apply to entities like Eversource following restructuring. In this case, the

Commission’s conclusion ignores the plain language ofR$A 374-A, and impliedly repeals

portions ofR$A 374-A, and it should be reconsidered.

While Eversource had not taken the position that R$A chapter 374-A directly supports

the proposed contract, other participants in the docket had. For its part, Eversource had

contended that the purposes, policies and intentions ofR$A chapter 374-A are served through

the ANE Contract. Regardless, the Order dismisses all such contentions.

In the Order the Commission quoted the law as follows “R$A 374-A: 1, IV defines

electric utilities as ‘primarily engaged in the generation and sale or the purchase and sale of

electricity or the transmission thereof“ Order at 1 3- 1 4 (emphasis added). Yet, the

Commission then concluded that regardless ofthe plain meaning ofthe words in this definition,

“R$A 374-A no longer applies to an EDC like Eversource.” Id. at 14. RSA 374-A:l, IV,

however, pertains to companies that generate and sell electric power, or thatpurchase and sell

electricpower, or that transmit etectricpower. Irrespective ofwhat is contained in the

Restructuring Law, and even following Eversource’s divestiture ofits generating facilities, it will

continue to be in the business oftransmitting and selling electric power. On numerous

occasions, this Commission has noted that the language of a statute must be construed according

to its plain and ordinary meaning. See, e.g., New Hampshire Elec. Coop., Inc., Order No. 25,426

(October 19, 2012); Re Investigation ofPSNHc Installation ofScrubber Tech. at Merrimack

Station, Order No. 24,898 (September 19, 2008); Freedom Ring Commc’ns, LLC d/b/a Bayring

-8-
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Commcns, Order No. 24,837 (March 21, 2008). Indeed, in the instant Order itself, at 7, the

Commission stated this traditional New Hampshire principle of statutory interpretation.

There is no doubt that Eversource is “an electric utility. . .pñmañly engaged in. . .the

purchase and sale ofelectricity, or the transmission thereof.” RSA 374-A:1, IV. Eversource

falls precisely within the definitions of “electric utility” and “domestic electric utility” set forth

in RSA 374-A:1, IV and II, respectively. Thus, R$A chapter 374-A still applies to entities such

as Eversource, regardless of restructuring.

Additionally, in the Order the Commission stated:

The change in the industry through the Restructuring Statute, first passed in 1996,
effectively ended a restructured EDC’s ability to participate in the generation side
of the electric industry. Given the centrality of the separation of functions
between distribution and generation in the Restructuring Statute, allowing an
EDC to “participate in electric power facilities” under RSA 374-A in the manner
proposed by Eversource would make little sense in light ofR$A 374-F.

Order No. 25,950 at 14. By concluding that an EDC such as Eversource is precluded from

undertaking the very activities authorized by R$A chapter 374-A, the Commission has decided

that RSA chapter 374-A has been impliedly repealed by the passage ofthe Restructuring Law.

As noted previously, such a result is one the New Hampshire Supreme Court strongly

11

11
As noted in Eversource’s initial legal bñefat footnote I 1 on page 14, in New Hampshire:

Repeal by implication occurs when the natural weight of all competent evidence demonstrates that
the purpose of a new statute was to supersede a former statute, but the legislature nonetheless
failed to expressly repeal the former statute. Because repeal by implication is disfavored, if any
reasonable construction of the two statutes taken together can be found, we will not hold that the
former statute has been impliedly repealed.

In the Matter ofRegan & Regan, 164 N.H. 1, 7 (2012) (internal brackets, quotations and citations omitted). The
permissive language ofRSA 374-f stating that generation and distribution services “should” be separated and that
distribution services “should” remain regulated falls short ofdemonstrating that the laws cannot be read in harmony
or the weight ofall evidence shows that RSA chapter 374-A has been repealed by implication. further, and as noted
hi this motion, RSA chapter 374-A applies “notwithstanding” any other law. Thus, there is a reasonable
construction ofthe laws that avoids repeal by implication — to the extent there may be any conflict, RSA chapter
374-A continues in force.

-9-
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The underlying purpose ofstatutory construction is to determine the intent of the

legislature. In this case, the Legislature itselfhas determined what statute prevails in the event of

a potential conflict. R$A 374-A:2 explicitly provides that “Notwithstanding any contrary

provision of any general or special law relating to the powers and authorities of domestic electric

utilities or any limitation imposed by a corporate or municipal charter” a domestic electric utility,

such as Eversource, “shall have” certain powers and authority.’2 To the extent that R$A chapter

374-A grants certain authority to electric utilities such as Eversource to participate in electric

power facilities, that authority exists notwithstanding any other general or special law, including

the Restructuring Law.

Additionally, even ifthe doctrine ofimplied repeal was properly considered, if “any

reasonable construction ofthe two statutes taken together can be found” then implied repeal is

not operative. Board ofSelectmen ofTown oflierrimack v. Planning Board ofTown of

Merrimack, 118 N.H. 150, 153 (1978). It applies “only ifthe conflict between the two

enactments is irreconcilable.” Gazzola v. Clements, 120 N.H. 25, 28 (1980). Eversource

submits that the Commission’s determination that the Restructuring Law “trumps” other laws,

including RSA chapter 374-A (and, for that matter, the “New Hampshire Energy Policy” statutes

at R$A 378:37, et seq. as described in footnote 10, supra), was incorrect. There is a way to

reasonably construe these statutes harmoniously and there is not an unconscionable conflict

between these statutes. It is only the Commission’s erroneous interpretation ofthe Restructuring

Law that creates the conflict in the first place.

12 this jurisdiction, the words ofa statute are interpreted according to their plain and ordinary meaning. R$A
21:2. The plain meaning ofthe word ‘notwithstanding’ is ‘without prevention or obstruction from or by’ or ‘in spite
of.’ WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1545 (1961).” King v. Sununu, 126 N.H. 302,
306 (1985). See also In re Cote, 144 N.H. 126, 129 (1999). Similarly, in general, the use ofthe word “shall” in a
statutory provision is a command, requiring mandatory enforcement. Franklin v. Town ofNewport, 15 1 N.H. 508,
510 (2004); Schiavi v. City ofRochester, 152 N.H. 487, 489—90 (2005).

-10-
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For example, the Commission has previously indicated in construing a statute it was

proper to determine whether a law “expressly prescribes” or “expressly proscñbes” a result.

Public Service Company ofNew Hampshire, Order No. 25,305 (December 20, 201 1) at 28. In

that proceeding, the Commission found ways to harmonize the requirements ofthe Restructuring

Law with myriad other statutes, including the Limited Electrical Energy Producers Act at R$A

chapter 362-A; the Renewable Portfolio Standard at R$A chapter 362-F; and New Hampshire’s

Energy Policy at RSA 378:37, et seq. — a law which the Commission now rejects in part as

incompatible with the Restructuring Law. Order at 10-12. Tn this case, nothing in the

Restructuring Law “expressly prescribes” or “expressly proscribes” a utility from participating in

a project that would lower electric rates for its customers. The Order is in error in its

interpretation ofthe Restructuring Law.

The Order expressly found that R$A chapter 374-A “no longer applies to an EDC like

Eversource” because it “would make little sense in light of R$A 374-F.” Order at 14. Whether,

as a policy, keeping both statutes “makes little sense” is not a matter within the Commission’s

authority, nor is it a relevant factor in determining whether the powers and authority under R$A

chapter 374-A remain. Nowhere does the Restructuring Law “expressly prescribe” or “expressly

proscribe” a utility from owning gas pipeline capacity that would assist in reducing high and

volatile electric rates where the competitive market have failed to provide such a solution. In

fact, as noted earlier, the Restructuring Law states that “market forces can now play the principal

role in organizing electricity supply” — the “only” role. 1996 N.H. Laws, 129:1, IV.

As noted at page 9 ofEversource’s reply brief approving Eversource’s proposal would

enhance the ability ofmarket forces to provide reliable, economic electricity to Eversource’s

customers — it would not in any way supplant the “principal role” that the region’s competitive

— 11 —
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generators play in providing the supply of electric energy. Had the General Court intended

market forces to play the “only” or “sole” role in providing electricity supply, it could have, and

presumable would have, said so.13 Indeed, the Restructuring Law itselfgives the Commission

discretion regarding this significant matter: “The commission is authorized to require that

distribution and electricity supply services be provided by separate affiliates.” R$A 374-F:4,

VIII. Notably, by this provision ofthe Restructuring Law, the Legislature did not prohibit

utilities from providing electric supply, but gave the Commission the authority to determine how

electricity supply services from a utility may be provided.

In light ofthe above, and particularly in light ofthe clearly expressed purpose of the

Restuctuñng Law to reduce the state’s high cost ofelectricity, the Commission should reconsider

Order No. 25,950. The Commission’s conclusions in the underlying Order leading to its

determination that it is barred from consideraing Eversource’s project as a matter oflaw run

counter to the purposes ofthe Restructuring Law and will only help to perpetuate the high and

volatile electric prices in New Hampshire and New England and will continue the situation that

currently impeñls the reliability ofthe regional grid — both ofwhich are results that the

Restructuring Law was enacted to avoid.

13 Re New Hampshire Yankee Elec. Corp., 70 NH PUC 563 (June 27, 1985) (Ifthe Legislature had intended to limit
applicants to buyers, it would have so specified.); Pub. Serv. Co. ofNew Hampshire, Order No. 25,506, Docket No.
DE 11-250 (2013) (ifthe Legislature had intended this result, it would have been easy to say so); Northern Pass
Transmission LLC /Pub. Serv. Co. ofNew Hampshire d/b/a Eversource Energy, Order No. 25,9 10, Docket Nos. DE
15-460, -461, -462, -463 (2016) (ifthe legislature had intended to exclude such merchant or elective projects from
licensing crossings over public lands and waters, it could have done so).

-12-
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WHEREFORE, Eversource respectfully requests that the Commission:

A. Grant this Motion to Reconsider; and

B. Order such further relief as may be just and reasonable.

Respectfully submitted this ]‘day ofNovember, 2016.

PUBLIC SERVICE COMPANY OF NEW
HAMPSHIRE d/b/a EVERSOURCE ENERGY

.

Mafthe fossum
Senior Counsel
Eversource Energy Service Company o/b/o
Public Service Company ofNew Hampshire d/b/a
Eversource Energy
780 N. Commercial Street
Manchester, NH 03101
603-634-2961
Matthew.fossum@eversource.com

CERTIFICATE OF SERVICE

I hereby certify that, on the date written below, I caused the attached to be served pursuant to

N.H. Code Admin. Rule Puc 203 .1 1.

Momket ; act

_____________

Date -Matthew I. Fossum

- 13 -
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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMiSSION

DE 16-241

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE d/b/a EVERSOURCE ENERGY

Petition for Approval of Gas Capacity Contract with Algonquin Gas Transmission, LLC,
Gas Capacity Program Details, and Distribution Rate Tariff for Cost Recovery

RESPONSE OF
THE COALITION TO LOWER ENERGY COSTS

TO ALGONQUIN AND EVERSOURCE
MOTIONS FOR RECONSIDERATION

The Coalition to Lower Energy Costs (“CLEC”) files this Response to the Motion for

Rehearing and/or Reconsideration of Algonquin Gas Transmission, LLC (“AGT”) and the

Motion for Reconsideration of Public Service Company of New Hampshire d/b/a Eversource

Energy (‘Eversource”), each filed on November 7, 2016. This response is filed pursuant to Rule

PUC 203.07(f). Both AGT and Eversource argue that Order No. 25,950 (the “Order”)

improperly interprets the Restructuring Statute, R$A Chapter 3 74-F, as restricting the ability of

New Hampshire’s electric distribution companies to enter into contracts that reserve long term

capacity on interstate natural gas pipelines and to recover the cost of such contracts from their

customers. CLEC agrees with the arguments presented by AGT and Eversource, and offers the

following arguments in support ofthe motions.

I. The Eversource Proposal Does Not Violate the Restructuring Act.

In the Order, the Commission denied the Eversource proposal to enter a long term

commitment for interstate gas pipeline capacity because doing would go “against the overriding

principle of restructuring, which is to harness the power of competitive markets to reduce costs

1
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to consumers by separating unregulated generation from fully regulated distribution” and that “it

would allow Eversource to reenter the generation market for an extended period, placing the risk

ofthat decision on its customers.” These conclusions are flawed, and are not based on facts

such as would be adduced in hearings as to why such pipeline investment is necessary and how

its absence actually impairs competitive generation markets.

CLEC agrees that the Restructuring Act emphasizes the application of competitive

markets to achieve lower costs for customers. RSA 374-F: 1(I). However, the situation that New

Hampshire faces is one in which the markets on which it relies are not competitive and, in fact,

are in a state ofmarket failure. The solution presented by Eversource in its proposal would

return the market to the competitive state that the New Hampshire General Court intended and

assumed would be available to New Hampshire’ s citizens.

The Commission is well aware the electric generation industry is not one that operates

naturally as a competitive market, unlike many other commodity markets. Without extensive

government intervention, a competitive market for electric generation service cannot even exist

at either the wholesale or retail level. The creation of ISO New England and other regional

transmission organizations required Congressional action and years of development and

continuing federal regulatory oversight. Indeed, the market rules of ISO New England are

constantly being reviewed and revised subject to FERC approval to ensure and preserve the

market’s open and competitive nature. It is critical to keep in mind that government created this

market. It would be incorrect and naive to assume that it operates perfectly without any need for

monitoring and, when necessary, intervention to correct its deficiencies.

Further. markets are not ends in themselves. Rather, as the Restructuring Act itself

recognizes, they are a means to an end — lower costs for consumers. RSA 374-F:3(XI) (“[t]he

2
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goal of restructuring is to create competitive markets that are expected to produce lower prices

for all customers.”) When market failure occurs, reliance on markets can, and this case does,

lead to higher prices for consumers. This is directly contrary to the intent ofthe Restructuring

Act.

Market failure exists because the current wholesale market structure provides no

mechanism to provide for recovery of the cost of infrastructure necessary to ensure the

availability of fuel supply to the generators producing most of the electric energy consumed in

New England. This has created substantial price volatility and has cost New Hampshire energy

consumers hundreds of millions of dollars over the past four years alone. In addition, it has

threatened the reliability ofthe electric grid and increased New Hampshire’s reliance on heavily

polluting oil and coal fired generation, both also in contravention of the explicit intent of the

Restructuring Act. RSA 374-F:3(I) and (VIII).

The Eversource proposal does not put Eversource in the generation business. Eversource

would not own any generating units and would not contract for the purchase or sale of their

output. Eversource would not benefit in any manner from changes in wholesale electric prices.

Eversource would act solely as a financing conduit for its customers, flowing through all of the

costs and benefifs of its contractual commitment. Further, doing so would not increase the risk

faced by customers; it would reduce risk. In fact, as testimony by Competitive Energy Services

in Docket JR 1 5-124, the proceeding that led to this proceeding, irrefutably showed, increased

gas pipeline capacity would take away the existing risk to New Hampshire electricity consumers

that they will suffer a repeat ofthe more than $200 million in higher electricity costs suffered in

I Re Electric Distribution Utilities, investigation into PotentialApproaches to Ameliorate Adverse Wholesale
Electricity Market Conditions in New Hampshire, Docket IR 15-124, Direct Testimony and Exhibits of Richard
Silkrnan and Mark Isaacson (June 2, 2015).

3
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2013 -14 because of inadequate pipeline capacity. Today customers continue to face wild

volatility in prices because ofthe market failure. The Eversource proposal would help resolve

that failure. This and related evidence should have been taken in this proceeding to give real life

to the legal issues the Commission is asked to consider.

IL The Restructuring Act Must be Read in a Manner Consistent with Other Provisions
of Law.

The Commission itself specifically recognized in the Order, “the Court construes statutes,

where reasonably possible, so that they lead to reasonable results and do not contradict each

other.”2 The New Hampshire Supreme Court has specifically held that

[I]mplied repeal of former statutes is a disfavored doctrine in this State. The party
arguing a repeal by implication must demonstrate it by evidence of convincing force. If
any reasonable construction of the two statutes taken together can be found, this court
will not find that there has been an implied repeal.3

Similarly, the Supreme Court ofthe United States has held that “[i]n the absence of some

affirmative showing of an intention to repeal, the only permissible justification for a repeal by

implication is when the earlier and later statutes are irreconcilable.”4 Therefore, under the well-

established principles of “implied repeal,” it would be improper to find that the Restructuring

Act implicitly prohibits such a transaction if it is permitted by other provisions of law. The very

opposite of irreconcilability is demonstrated by New Hampshire law,

Eversource is a corporation founded under the general corporation statutes of New

Hampshire. The powers of corporations under New Hampshire law are laid out in exceedingly

broad terms in R$A Chapter 295. Section 295:2 states:

The rights, powers and duties set forth in this chapter are incident to all corporations
legally constituted not excepted in R$A 295:1, subject to any limitations or restrictions

2 Order at 7.
3 Board ofSelectrnen v. PtanningBoard, 1 18 N.H. 150, 52-53 (1978).
4 Morton v. Mancari, 417 U.S. 535, 550 (1974)

4
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imposed by their charters or articles of association or the laws under which they were
organized.

Section 295:6 provides that corporations:

may make contracts necessary and proper for the transaction of their authorized business,
and no other. They shall be capable of binding themselves as sureties or guarantors for
others, to the extent that such suretyship or guarantee may be necessa;y and proper for
the transaction oftheir authorized business or serves to further their corporate purposes.

These broad statutory provisions authorize Eversource to engage in any lawful activity

absent a specific legal limitation or restriction. Broad authority is not an accidental feature of the

statutory scheme or a symptom of legislative inattention; it is the basic underpinning of the free

enterprise guaranteed by the New Hampshire Constitution. In the case of corporations affected

with the public interest, like Eversource, there are specific statutory restrictions (e.g., pre

approval requirements) placed on certain corporate actions, but these are explicit exceptions to

the otherwise plenary discretion to take any lawful action the corporation deems “necessary and

proper.”

Nothing in Eversource’s history, corporate documentation, or the laws under which it was

organized imposes any limitation or restriction on Eversource’s “necessary and proper” authority

to enter into contracts for pipeline capacity. Public Service Company ofNew Hampshire

(“P$NH”), d/b/a Eversource, was originally incorporated on August 1 6, 1 926 “under the

provisions of Chapter 225 ofthe Public Laws ofthe State ofNew Hampshire known as the

Business Corporation Law.5 At that time, the “objects” of the corporation included:

“To acquire by construction, purchase or otherwise, and to maintain and operate any
plant or property for the production, sale and distribution of electrical energy, gas, ice,
water, heat or light, and to acquire by construction, purchase or otherwise, and/or to
maintain and operate any other property or business, and specifically, but without
limiting the generality ofthe foregoing, to acquire, use and enjoy the properties, rights

S State ofNew Hampshire, Record of Organization ofPublic Service Company ofNew Hampshire, Articles of
Agreement ofFublic Service Company ofNew Hampshire (1926).

5
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and franchises ofexisting public utilities, and to carry on the business purpose ofa public
utility in the State ofNew Hampshire and/or elsewhere[;j”6

“To acquire in any lawful manner, to own and/or hold . . . property both real and personal,
ofany kind[;]”7 and

“1’o enter into, make, perform and carry out contracts of any kind for any lawful purpose
without limit as to amount, with any person, firm, association, corporation, municipality,
county, state, territory or government. . . [.]“

The most recently recorded Amended Articles of Incorporation of PSNH set forth

“Corporate Powers” as follows:

The objects for which this corporation is established are to caiy on the business of any
electric utility within the state ofNew Hampshire or elsewhere, and to transact any and
all lawful business for which corporations may be incorporated under New Hampshire
revised Statutes Annotated Chapter 293-A.9

In sum, the Legislature has provided that Eversource has broad corporate authority to

enter into contracts for pipeline capacity as necessary and proper to the conduct of its authorized

business. Under the general principles of “implied repeal,” this general authority may oniy be

overridden by a specific legal limitation or restriction. The Restructuring Act includes no such

explicit restriction. The Legislature obviously was aware ofthe corporate powers it had

previously created and could have explicitly overridden those powers if it so desired.

This conclusion is bolstered by a decision of the New Hampshire Supreme Court

regarding a challenge to the Concord Electric Company’ s (now Unitil) grant of a mortgage. In

American Loan Trust Co. v. General Electric Co., the challengers alleged that the mortgage was

void “for want ofauthority on the part ofthe Concord Electric Company as a corporation to

make it, the legislature never having given it express permission to mortgage any of its property,

6 at Art. 11(1) (1926).
7ji atArt. 11(2).
8 M at Art. 11(4).
9 State ofNew Hampshire, Record ofOrganization ofpublic Service Company ofNew Hampshire, Amended
Articles ofAgreement ofFublic Service Company ofNew Hampshire at Art. II (1991).

6
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rights, or franchises, and the corporation itself being of such a public character that due

performance of its obligations to the public” was “inconsistent with a voluntary disposition of its

property. . . .“° The Court disagreed, stating:

The Concord Electric Company was formed under the general law ofthe state. This
provides that any five or more persons of lawful age may associate together by articles of
agreement to form a corporation for certain specified purposes, and for the carrying on
of any lawful business except banking, life insurance, the making of contracts for the
payment of money at a fixed date or upon the happening of some contingency, and the
construction and maintenance ofrailroads.’ P. S., c. 147, s. 1. When the articles are
recorded as required, and the charter fee, ifany, is paid, the signers become a corporation,
‘and such corporation, its officers and stockholders, shall have all the rights and powers
and be subject to all the duties and liabilities of other similar corporations, their officers
and stockholders, except so far as the same are limited or enlarged by this chapter.” lb., s.
4. Among the powers expressly granted to such coiporations is the power to make
“contracts necessary andproperfor the transaction oftheir authorized business, ‘ and to
“purchase, hold, and convey real and personal estate necessary and proper” for such
purpose, not exceeding the amount authorized by their charter or by statute. P. S., c. 148,
55. 7, 8.”

Eversource has the same “necessary and proper” authority to enter contracts today that the

Concord Electric Company did when it was incorporated in 1901.

Since “[tjhe most compelling reason to restructure the New Hampshire utility industry is

to reduce costs for all consumers,”12 it was unreasonable for the Commission to interpret the

Restructuring Act as implicitly precluding Eversource’s proposal, especially given the

Commission’s recognition ofthe cost and price volatility issues currently affecting wholesale

electricity markets in New Hampshire and universally attributed to gas pipeline constraints.

10 American Loan Trust Co. v. General Electric Co., 7 1 N.H. 1 92, 1 95 (1901).
1

at 199-200 (emphasis supplied).
12 R$A 374-F:l.

7
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Respectfully submitted this 14th day of November, 2016.

By: Peter W. Brown, Esq. (Bar No. 149)
pbrown@preti.com
Anthony W. Buxton, Esq.
abuxton@,preti .com

Andrew Landry, Esq.
alandry@preti.com
Preti flaherty, Beliveau & Pachios
P.O. Box 1318
Concord, NH 03302-13 18
603-410-1500

CERTIFICATE OF SERVICE

I hereby certify that, on the date written below, I caused the attached to be served pursuant to
N.H. Code Admin. Rule PUC 203 . I 1.

Date: November 14, 2016
Peter W. Brown, Esq.
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THE STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

Docket No. DE 16-241

Public Service Company ofNew Hampshire d/b/a Eversource Energy
Petition for Approval of a Gas Capacity Contract with Algonquin Gas Transmission, LLC,

Gas Capacity Program Details, and Distribution Rate Tariff for Cost Recovery

OBJECTION OF CONSERVATION LAW FOUNDATION
TO MOTIONS FOR REHEARING AND/OR RECONSIDERATION

Pursuant to Puc 203.07(f), Conservation Law foundation (“CLF”) respectfully objects to

the motions for rehearing and/or reconsideration filed on November 7, 20 16 by Public Service

Company ofNew Hampshire d/b/a Eversource Energy (“Eversource”) and Algonquin Gas

Transmission, LLC (“Algonquin”), as follows:

1. On October 6, 2016, the Commission issued Order No. 25,950 dismissing

Eversource’s petition requesting approval ofa contract to purchase capacity on the proposed

Access Northeast gas pipeline, related program details, and a distribution rate tariff (“Order”).

The Order addressed a number ofwell-defined legal questions triggered by Eversource’s

unprecedented proposal — issues that had been the subject of extensive briefing (through both

initial and reply briefs) by numerous parties, including but not limited to Eversource and

Algonquin.

2. On November 7, 2016, Eversource and Algonquin filed separate motions for

rehearing and/or reconsideration, arguing that the Commission reached an incorrect conclusion

in dismissing Eversource’s petition. Eversource’s and Algonquin’s motions fail to establish that

the Commission overlooked or mistakenly conceived ofmatters in its Order and present no new,



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
Joint Appendix of Algonquin Gas Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
Page 59

previously unavailable information, effectively re-asserting matters that have been the subject of

extensive briefing yet seeking a different result. Accordingly, their motions should be denied.1

3. Eversource and Algonquin assert that the Commission erroneously interpreted

New Hampshire restructuring law, RSA 374-f, by improperly emphasizing competition and the

functional separation of electric generation from electric transmission/distribution, as compared

to the objective ofreducing electricity rates. See Eversource Motion for Reconsideration at 2-3;

Algonquin Motion for Rehearing and/or Reconsideration at 4-6. In doing so, Eversource and

Algonquin fail to raise anything new2 and fail to recognize that competition and unbundling the

functions oftraditional, vertically integrated utilities were the essential means by which the

legislature chose to achieve lower rates. See e.g. , RSA 3 74-F: 1 , I (“The most compelling reason

to restructure the New Hampshire electric utility industry is to reduce costs for all consumers of

electricity by harnessing the power ofcornpetitive markets.”) (emphasis added). More

specifically, while it is true that New Hampshire’ s restructuring law was enacted to reduce rates

for consumers, the plain language ofthe law — entitled “Electric Utility Restructuring”3— evinces

a clear, unambiguous intent4 to achieve lower rates through a new structure that separates electric

1 As the Commission recently stated in PNE Energy Supply, LLC, et aL v. PSNH c/Wa Eversource Energy, DE 15-
491, OrderNo. 25,693 (Nov. 9, 2016):

The Commission may grant rehearing or reconsideration for “good reason” ifthe moving party shows that
an order is unlawful or unreasonable. See RSA 541:3, RSA 541 :4; Rural Telephone Companies, Order No.
25,291 (November 21, 2011). A successful motion must establish “good reason” by showing that there are
matters the Commission “overlooked or mistakenly conceived in the original decision,” Dumais v. State,
1 18. N.H. 309, 31 1 (1978) (quotations and citations omitted), or by presenting new evidence that was
“unavailable prior to the issuance ofthe underlying decision,” Hollis Telephone Inc. Order No. 25,088 at
14 (April 2, 2010). A successful motion for rehearing must do more than merely restate prior arguments
and ask for a different outcome. Public Service Co. ofN.H., Order No. 25,676 at 3 (June 12, 2014); see
also Freedom Energy Logistics, Order No. 25,810 (September 8, 2015).

2 The Commission’s Order specifically acknowledges the argument that Eversource and Algonquin now re-assert,
stating: “The Supporters’ [ofEversource’s petitionJ basic argument is that RSA Chapter 374-F, the electric utility
restructuring statute, was intended to lower energy prices and that an EDC’s purchase ofgas capacity to be used by
generators could further that intent.” Order at 4.
3 A statute’s title “is a significant indication ofthe intent ofthe legislature in enacting a statute.” See Greenland
Conservation Comm ‘ii v. NH Wetlands Council, 154 N.H. 529, 534 (2006) (citations omitted).
4 The Commission properly engaged in an interpretation based on the plain and ordinary meaning ofthe statutory
language, taking into account the overall regulatory scheme. Because the statute is not ambiguous, the Commission

2
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generation from electric transmission/distribution, that fosters competition, and — of critical

importance — prevents electric ratepayers from bearing the risks of generation-related

investments by utilities. It is particularly noteworthy that in strenuously emphasizing the

objective of lower electric rates, neither Eversource nor Algonquin even acknowledge the

critically important principle ofprotecting ratepayers from economic risk — a consideration that

the Commission properly considered in its legal analysis. See Order at 8-9 (“The competitive

generation market is expected to produce a more efficient industry structure and regulatory

framework, by sh(fling the risks ofgeneration investments awayfrom customers ofregulated

EDCs towardprivate investors in the competitive market. The long-term results should be lower

prices and a more productive economy.”) (emphasis added); id. at 9 (“A more efficient structure

involves placing investment risk on merchant generators who can manage that risk, and

allowing customers to choose suppliers, thus enabling customers to pay market prices and avoid

long-terni over market costs.”) (emphasis added).

4. Eversource and Algonquin argue that the Commission somehow erred in

assessing the interplay between RSA Chapter 374-F and other statutes, such as RSA 374-A

(argued by both Eversource and Algonquin) and RSA 374:57 (argued by Algonquin). Again,

they fail to raise issues not previously considered by the Commission and, in re-asserting their

arguments, fail to acknowledge the transformative effect ofNew Hampshire’s “Electric Utility

Restructuring”5 statute both on its own and with respect to statutes pre-dating a restructured

industry.

need not and should not consider legislative history, such as statements made by individual legislators and
legislative committees set forth in Algonqui&s Motion for Rehearing arid/or Reconsideration. See State v. Spade,
161 N.H. 248, 251 (2010) (legislative history considered only when statute is ambiguous).
5 RSA Chapter 374-F (emphasis added).

3



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
Joint Appendix of Algonquin Gas Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
Page 61

5. In sum, Eversource and Algonquin — in a last ditch attempt to obtain approval for

a scheme that would undermine competition, that would directly contravene the legislature’s

deliberate restructuring ofutilities to separate electric generation from electric

transmission/distribution,6 and that would force Eversource ratepayers to bear an economic risk

that belongs with private investors — have provided no basis for the Commission to grant their

motions for reconsideration and/or rehearing.

WHEREFORE, Conservation Law Foundation respectfully requests that the Commission

deny Eversource’s Motion for Reconsideration and Algonquin’s Motion for Rehearing and/or

Reconsideration.

Respectfully submitted,

CONSERVATION LAW FOUNDATION

Thomas F. Irwin, Esq.
V.P. and CLF New Hampshire Director

Conservation Law Foundation
27 N. Main Street
Concord, NH 03301
(603) 225-3060
tirwinclf.org

Dated: November 1 5, 2016

6 The deliberate nature ofthe legislature’s restructuring ofthe electric utility industry is reinforced by RSA 374-
F:3,III, which addresses the functional separation between generation and transmission/distribution services, but
which specifically states: “However, distribution service companies should not be absolutely precluded from owning
small scaled distributed generation resources as part ofa strategy for minimizing transmission and distribution
costs.” Had the legislature intended electric distribution companies like Eversource to have the authority to acquire
natural gas capacity for electric generation purposes, it would have stated such intent explicitly.
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CERTifICATE OF SERVICE

I hereby certify that a copy ofthis pleading has been sent by email to the service list in

Docket No. DE I 6-24 1 on this 1 5th day ofNovember, 2016.

Thomas F. Irwin
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STATE OF NEW HAMPSHIRE

BEFORE THE

PUBLIC UTILITIES COMMISSION

Public Service Company ofNew Hampshire

Petition for Approval of Gas Infrastructure Contract with Algonquin Gas Transmission, LLC

Docket No. DE 16-241

Opposition ofthe Office ofthe Consumer Advocate to Motions for Rehearing and
Reconsideration

NOW COMES the Office ofthe Consumer Advocate (“OCA”), a party in this docket,
and objects to the Motion for Rehearing and/or Reconsideration filed on November 7, 2016 by
intervenor Algonquin Gas Transmission, LEC (Algonquin), the Motion for Reconsideration filed
on the same date by petitioner Public Service Company of New Hampshire dlb/a Eversource
Energy (PSNH), and the “Response” filed by the Coalition to Lower Energy Costs (CLEC) on
November 14, 2016. In support ofthis opposition the OCA states as follows:

I . On October 6, 2016, the New Hampshire Public Utilities Commission issued Order No.

25,950 in this docket, dismissing the petition of PSNH with prejudice on the ground that

the determinations requested by PSNH are inconsistent with New Hampshire law.

Pursuant to N.H. Code Admin. Rules 203.05 and 203.07 as well as RSA 541:3,

Algonquin and PSNH separately filed timely motions for rehearing (although PSNH

styled its motion as one for reconsideration). The submission of such a timely rehearing

motion is a prerequisite for any appellate proceedings that may ensue. See RSA 541:4

(additionally specifying that any ground not asserted in such a rehearing motion may not

be heard on appeal).

2. The essence ofthe arguments on rehearing as made by both Algonquin and PSNH is that

the Commission fundamentally misunderstood the purpose ofthe Electric Industry
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Restructuring Act, RSA 541-F, to be fostering competition in the electric industry rather

than achieving reductions in electricity rates. This is a mistaken assertion.

3. Almost 30 years ago, in aper curiarn opinion, the U.S. Supreme Court made an

important observation about statutory interpretation and, in particular, about the quest to

discern legislative intent. Thejustices observed: “Deciding what competing values will

or will not be sacrificed to the achievement ofa particular objective is the very essence of

legislative choice — and it frustrates rather than effectuates legislative Intent simplistically

to assume that whatever furthers the statutes primary objective must be the law.”

Rodriguez v. United States, 480 U.S. 522. 526 (1987).

4. The two pending rehearing motions essentially urge the Commission to make precisely

that sort of simplistic assumption with respect to the Restructuring Act, something the

Commission wisely opted not to do in Order 2595O. The Commission should for that

reason deny the two pending rehearing motions. The rest is commentary, as enumerated

i;fra.

5 . Both Algonquin and PSNH claim that the Commission erred in its conclusion that the

“overriding purpose” ofthe Restructuring Act is “to introduce competition to the

generation ofelectricity.” Algonquin Motion at 4; PSNH Motion at 2; Order No. 25,950

at 8. According to Algonquin and PSNH, the Commission overlooked the true overriding

purpose ofthe Restructuring Act, which was to reduce the cost ofelectricity to New

Hampshire customers. This is a simplistic and therefore flawed claim.

6. The statutory references to unwelcomely high electricity rates cited in both rehearing

motions prove nothing beyond the very obvious point that all policymakers. be they

legislators, governors, regulators and most certainly consumer advocates, want customers

2
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to pay electric bills that are as low as possible and definitely lower than the unreasonably

high ones that applied 20 years ago in the aftermath ofthe Seabrook-induced PSNH

bankruptcy. The Legislature could not, and did not, declare by fiat that bills must fall;

that would raise the specter ofconfiscatory rates in violation ofthe Takings Clause of the

U.S. Constitution. Instead, the Legislature in 1.996 declared the reduction ofcosts to be

the “most compelling reason” to adopt a particular public policy “goal” — that of”a more

efficient industry structure and regulatory framework.” RSA 374-F:1, I. Thus, to the

extent the answer here turns on the purpose statement in the Restructuring Act, the

principles of plain language that guide statutory interpretation support rather than

undermine the Commission’s decision that “competition, furthered by restructuring and

unbundling, is the ultimate purpose ofthe statutory scheme.” Order No. 25,950 at 8.

7. These arguments about overriding purposes notwithstanding, the answer here — i.e., the

ruling the Commission actually made in Order No. 25,950 — is not a contest between

whether lowering costs is more important than promoting competition but is, rather, a

determination that the capacity contract proposed by PSNH is ‘a component of

‘generation services’ under RSA 374-f:3, III.” Id. The Commission’s key legal

conclusion is that “[including such a generation-related cost in distribution rates would

combine an element of generation costs with distribution rates and conflict with the

functional separation principle.” Id. This, ofcourse, refers to the third ofthe 15

Restructuring Policy Principles enumerated in Section 3 ofthe Restructuring Act. By

“functional separation principle” the Commission means the legislative determination in

RSA 374-F:3, III that “[gJeneration services should be subject to market competition and

minimal economic relation and at least functionally separated from transmission and

3
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transmission and distribution services which should remain regulated for the foreseeable

future.” Neither the Algonquin nor the PSNH motion attack this legal conclusion head-

on because they cannot. Forcing retail electric customers to pay generation-related costs

in distribution rates is the very opposite ofthe market competition to which these costs

must now be subject as a matter ofNew Hampshire law. The Commission was

unassailably correct in saying so.

8. According to Algonquin, the PSNH petition does not transgress the functional separation

principle because the firm natural gas capacity PSNH proposes to acquire from an

affiliate’s pipeline “will be auctioned by a capacity manager in an arm’s length process

consistent with Federal Energy Regulatory Commission (FERC) rules on capacity

release.” Algonquin Motion at 10. What Algonquin omits to mention is that on August

3 1, 2016, the FERC resoundingly rejected its proposal to provide PSNH (and other

electric distribution utilities that cut similar deals with the Access Northeast project

Algonquin isjointly developing with National Grid and a PSNH affiliate) for a blanket

exemption under the Natural Gas Act from bidding requirements that would otherwise

apply when releasing pipeline capacity to natural gas generators. See Algonquin Gas

Transmission, LLC, 156 FERC ¶ 61,151 (Aug. 31, 2016) at ¶ 23 (though the FERC

authorized the use ofasset managers by such utilities). The FERC concluded that the

Algonquin proposal does not meet the FERC’s standard for such bidding exemptions:

that of”improving the competitive structure ofthe natural gas industry.” Id. at ¶ 34

(noting that the Algonquin proposal “would unnecessarily shield electric generators from

the full effect ofmarket forces acting on the natural gas price by excluding non-

generators from the bidding process”). The point here is not to embroil the Commission

4
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in questions related to the Natural Gas Act (something the Commission, reasonably,

declined to do at pages 14-15 ofOrder No. 25,950) but rather to point out the congruity

as a logical matter between the FERC’s concern (possible end-runs around competition in

wholesale natural gas markets) and the Commission’s implicit determination that what

PSNH is proposing here is at fundamental variance with the paradigm of a restructured

industry.

9. Algonquin further contends that the Commission erred by ignoring the other 14

Restructuring Policy Principles in RSA 374-F:3. This is the equivalent ofattempting to

justify a homicide on the ground that nine ofthe Ten Commandments do not prohibit

such conduct.’

10. Algonquin contends the Commission erred in its interpretation ofRSA 374:57, which

authorizes electric utilities to seek Commission approval ofcertain agreements “for the

1 the course ofclaiming that the Commission has inappropriately ignored 14 ofthe 15 Restructuring Policy
Principles, Algonquin contends that “numerous regulators and stakeholders” have recognized that “New England’s
increasing reliance on natural gas for electric generation, without a corresponding expansion of natural gas
infrastructure, threatens reliability.” Algonquin Motion at 9. Although the PSNH petition and accompanying
testimony are riddled with references to reliability, PSNH has presented no direct evidence to the effect that the
lights will go out anywhere in New England unless electric distribution companies contract for firm natural gas
capacity in the manner contemplated by the petition. In fact, the document at the heart ofthe petition — the ICF
Report entitled “Access Northeast Project — Reliability Benefits and Energy Cost Savings to New England
Customers” — notably avoids making such a claim, arguing instead that “[bjy providing secure fuel supplies to
[natural gasj generators and LNG facilities, Access Northeast could improve electric reliability across the grid.”
Attachment EVER-KRP 2 to Testimony ofKevin R. Petak at 9 (emphasis added); see also id. at 31 (“By providing
secure fuel supplies to these generators, Access Northeast could significantly improve electric reliability across the
grid”) (emphasis added). Proponents ofthe Access Northeast project. aided and abetted by the CEO ofthe regional
transmission organization, have consistently sought to conflate the claimed market benefits ofthe Access Northeast
project with reliability benefits. See, e.g. “Precarious:’ New England’s energy crisis,” New Hampshire Union
Leader, Oct. 2, 201 6, available at http://www.unionleader.corn/Editorial/Precarious-New-Englands-energv-crisis
I 0032016 (quoting ISO New England’s CEO and claiming that [tJhe New England electric grid is starting to
resemble California’s two decades ago”). This is almost certainly because PSNH and Algonquin know they cannot
argue that the region’s electricity grid will be more reliable — i.e., that there will be fewer system failures — if the
Access Northeast project goes forward and the attendant financial risk is placed on the backs of electricity
customers.

5
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purchase of generating capacity, transmission capacity or energy” at the same time such

agreements are filed with the FERC pursuant to the federal Power Act. Notably, PSNH

does not make this argument, which does not even deserve the badge ofp!ausibility the

Commission attached to it in the course ofrejecting it. See Order No. 25,950 at 13

(“While the Supporters’ reading ofthe statute is plausible, we believe the Opponents

have the better argument”). As the Commission correctly concluded, RSA 374:57 is

unambiguously a statute that governs electric generation and electric transmission —

hence the reference in the statute to FERC approvals under the Federal Power Act with

no corresponding reference to the Natural Gas Act. Notably, this is directly analogous to

the recent ruling ofthe Supreme Judicial Court ofMassachusetts that the phrase “the

purchase ofgas or electricity” in a statute similar to RSA 374-A plainly did not mean an

electric utility could purchase natural gas capacity; that authority is reserved under the

statute to gas utilities. See Engie Gas & LNG LLC v. Department ofFub. Utils., 475

Mass. 191, 203-205 (2016) (further concluding that to hold otherwise would be

“untenable” in light ofthe Massachusetts restructuring statute).

1 1 . Both Algonquin and PSNH contend that by ruling the petition inconsistent with New

Hampshire law the Commission essentially deemed another statute -- RSA 374-A —

repealed by implication. They focus on language in RSA 374-A:2 authorizing electric

utilities to “plan, finance, construct, purchase, operate, maintain, use, share costs of own,

mortgage, lease, sell, dispose ofor otherwiseparticipate in electric power facilities or

portions thereofwithin or without the state” (emphasis added). The statute likewise

authorizes electric utilities to enter into contracts for such proposes. The Commission

concluded that RSA 374-A “no longer applies” to electric distribution companies because

6
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they no longer “participate in the generation side ofthe electric industry.” Order No.

25,950 at 14.

12. On this point, the OCA agrees with Algonquin — that PSNWs proposed acquisition of

firm natural gas capacity does not amount to “participat[ing] in” electric power facilities

as that phrase is used in RSA 374-A:2. See Algonquin Motion at 1 5 (arguing that

because “generators will continue to own, operate and retain their interests in the electric

power facilities . . . Eversource will not be participating in electric power facilities”).

Therefore, RSA 374-A does not provide statutory authorization for what PSNH is

proposing here, and thus there is no implied repeal ofRSA 374-A by virtue of later

enactments that preclude the granting ofthe PSNH petition.

13. PSNH implies that the Commission should reconsider Order No. 25,950 on the ground

that it is contrary to the State Energy Strategy issued by the Office of Energy and

Planning in 2014, which acknowledges a need for additional natural gas pipeline

capacity. RSA Chapter 4E governs the ongoing development ofthis document, but

PSNH does not contend that the Commission violated this provision in Order No. 25,950.

The Order does not reject any ofthe conclusions in the State Energy Strategy but merely

points out that, in light ofapplicable limitations on what electric distribution companies

may do, it falls to natural gas utilities to meet any additional need for pipeline capacity.

Moreover, the references to pipeline constraints in the State Energy Strategy must be

considered in their context. A fair reading ofthe relevant provisions is that (1) the ISO

New England winter reliability program, which has led to increased use of backup

generation fuels like oil and liquefied natural gas, is the right strategy for addressing

natural gas supply constraints during extreme winter conditions, and (2) generally,

7
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policies that increase fuel diversity rather than double down on the region’s already too-

great reliance on natural gas are in the best interests ofNew Hampshire consumers. See

Office of Energy and Planning, New Hampshire 1 0 Year State Energy Strategy, available

at https://www.nh.gov/oep/energy/prograrns/documents/energy-strategy.pdf, at 15

(referring to the need for “cleaner, more diverse and more affordable energy”).

14. Neither Algonquin nor PSNH offer any real challenge to the fundamental determination

in Order No. 25,950 that “expenses related to generation supply would be disallowed in

distribution rates” based on the “used and useful requirement . . . a basic component of

utility ratemaking under New Hampshire law.” Order No. 25,950 at 14. Algonquin

objects to this determination in conclusory fashion, see Algonquin Motion at 15, and

PSNH makes no mention of it. This is telling because, as the OCA has argued

previously, the Electric Industry Restructuring Act is lodged squarely within

longstanding principles of utility law. Ratepayers of PSNH are captive customers; the

Restructuring Act partially released them from that captivity because the Legislature

believed that in such freedom would lie cheaper but still reliable electricity. To the extent

PSNH customers remain captive, they can only be forced to pay for transmission and

distribution service — nothing else. The region may or may not need more natural gas

capacity, but unless or until the Legislature says otherwise the financial responsibility for

providing such capacity lies with the shareholders of investor-owned firms. That transfer

ofbusiness risk is the essence ofrestructuring; the transfer itselfleft the basic premises of

utility regulation intact.

1 5 . On November 14, 201 6, the Coalition to Lower Energy Costs (CLEC) — “a nonprofit

association of individual consumers, labor unions, larger energy consumers and

8
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institutions concerned about the threat to New England’s families and economy from

skyrocketing natural gas and electric prices,”2 filed a pleading entitled “Response . . . to

Algonquin and Eversource Motion for Reconsideration.” This pleading is time-barred

and the Commission should reject it on that basis.

16. RSA 541:3 provides that ‘[wJithin 30 days after any order or decision has been made by

the commission, any party to the action or proceeding before the commission, or any

person directly affected thereby, may apply for a rehearing in respect to any matter

determined in the action or proceeding, or covered or included in the order, specifying in

the motion all grounds for rehearing, and the commission may grant such rehearing if in

its opinion good reason for the rehearing is stated in the motion.” N.H. Code Admin.

Rules Puc 203.07(f) provides that objections to an RSA 541:3 motion for rehearing may

be filed within five days ofthe date on which the motion for rehearing is filed.”

I 7. The CLEC pleading is not an objection to a rehearing motion even though it purports to

have been filed pursuant to Rule Puc 203.07(0. As the CLEC pleading plainly recites,

“CLEC agrees with the arguments presented by AGT and Eversource, and offers the

following arguments in support ofthe motions.” CLEC then goes on to make eight pages of

additional argumentation in favor of rehearing, (1) offering as a thesis the notion that the

Commission should grant rehearing in light of “market failure” and (2) claiming that because

the general corporate law does not withhold from PSNH the authority to contract for firm

natural gas capacity and impose the associated costs on its captive customers, the

Commission’s interpretation ofthe Restructuring Act in Order 25,950 is erroneous. On the

former point, CLEC appears to claim that, at the very least, the Commission should have

taken evidence on the state ofwholesale electricity markets so as to “give real life to the legal

2
http://www.energycostcrisis.com/about-us/.

9
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issues the Commission is asked to consider.” CLEC Pleading at 4. Thus, CLEC is

attempting to provide an additional twist to the Eversource and Algonquin arguments about

the Restructuring Act and has, by invoking general corporate law, is seeking to introduce an

entirely new ground for rehearing.

1 2. The Commission is precluded by statute from entertaining these arguments because, in effect,

CLEC has filed a third rehearing motion — one that was submitted beyond the 30 days

provided for in RSA 541:3. Although the Commission is frequently, and laudably, forgiving

about deadlines, such flexibility would be both unfair and illegal here. RSA 54 :4 provides

that any argument not duly made in a rehearing motion pursuant to RSA 541 :3 is waived for

purposes ofsubsequent appeal. The untimely nature ofthe CLEC motion means the

Commission and ultimately the New Hampshire Supreme Court lack jurisdiction to consider

the grounds CLEC has asserted in its motion. See, e.g., Radziewicz v. Town ofHudson, 159

N.H. 3 13, 3 1 5 (2009) (“The superior court has no discretion when dealing with statutory

time requirements that conferjurisdiction”) (citation omitted). The Commission should

so declare.

19. Finally, the OCA draws the Commission’s attention to the pending motion ofPSNH for

confidential treatment ofthe key provisions ofthe key documents in this case -- and the

OCA’s opposition to the motion. Assuming, as is reasonable, that the outcome of the

Commission’s decision on rehearing will be further proceedings in the near term, either

before the Commission or the New Hampshire Supreme Court, and further assuming that

the Legislature may take up questions related to this docket in its upcoming session, the

Commission should deem the confidentiality motion to be fully ripe for decision.

WHEREFORE, the OCA respectfully request that this honorable Commission:

10
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A. Deny the pending motions for rehearing and/or reconsideration as well as for

confidential treatment,

B. Reject the filing ofthe Coalition to Lower Electricity Costs as time-barred;

C. Issue a ruling on the pending motion for confidential treatment; and

D. Grant any other such reliefas it deems appropriate.

Sincerely,

/s/D. Maurice Kreis

D. Maurice Kreis
Consumer Advocate
Office ofthe Consumer Advocate
2 1 South Fruit Street, Suite 18
Concord, NH 03301
(603) 271-1174
donald.kreisoca.nh.gov

November 15, 2016

Certificate of Service

I hereby certify that a copy ofthis Objection was provided via electronic mail to the
individuals included on the Commission’s service list for this docket.

/s/ D. Maurice Kreis

D. Maurice Kreis

11
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STATE Of NEW HAMPSHIRE
PUBLIC UTILiTIES COMMISSION

Docket No. DE 16-241

PUBLIC SERVICE COMPANY Of NEW HAMPSHIRE d/b/a EVERSOURCE ENERGY

Petition for Approval of a Gas Capacity Contract with Algonquin Gas Transmission, LLC,
Gas Capacity Program Details, and Distribution Rate Tariff for Cost Recovery

OBJECTION TO MOTIONS FOR REHEARING AND/OR RECONSIDERATION Of
ORDER NO. 25,950

NOW COMES NextEra Energy Resources, LLC (“NEER”), and respectfully submits its

Objection to the November 7, 2016 Motion for Reconsideration filed by Eversource Energy

(“Eversource”) and the Motion for Rehearing and/or Reconsideration filed by Algonquin Gas

Transmission, LLC (“Algonquin”) (together, “the Motions” or “the Movants”). At the core of

the Movants’ protestations is a refusal to accept the Commission’s determination that the

Restructuring Statute requires the separation of generation and distribution services, and the

associated unbundling of the respective costs. However, the arguments presented in the Motions

were previously presented to the Commission, and, in Order No. 25,950, the Commission

correctly rejected the contentions as inconsistent with the rules of statutory construction and

interpretation. Accordingly, as established below, the Motions fail to meet the standard of

review for rehearing and reconsideration, and, further, the Motions are incorrect on the law.

Therefore, NEER requests that the Commission deny the Motions.

I. Introduction

On February 1 8, 2016, Eversource filed a Petition for the approval of a proposed 20-year

contract with Algonquin for natural gas capacity on Algonquin’s Access Northeast Pipeline

Project (“ANE Contract”) and recovery of associated costs through a new distribution rate tariff

that would be applied to all Eversource customers. On March 24, 2016, the Commission issued
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an Order of Notice that requested briefs from Eversource, Staff and other parties on the legality

of the ANE Contract under New Hampshire law. Briefs were filed on April 12, 2016 and Reply

Briefs on May 12, 2016. With consideration ofthese legal briefs, the Commission on October 6,

2016, dismissed Eversource’s Petition as impermissible under New Hampshire law.1

In Order No. 25,950, based on a thorough review ofthe Electric Utility Restructuring

statute, RSA Chapter 374-F (“Restructuring Statute”), the Commission found that the overriding

purpose of the Restructuring Statue was to introduce competition into the generation of

electricity.2 This conclusion was well-supported by the Statute:3

I. The most compelling reason to restructure the New Hampshire
electric utility industry is to reduce costs for all consumers of
electricity by harnessing the power of competitive markets. . .

Increased customer choice and the development of competitive
markets for wholesale and retail electricity services are key
elements in a restructured industry that will require unbundling
of prices and services and at least functional separation of
centralized generation services from transmission and
distribution services.

II. A transition to competitive markets for electricity is consistent
with the directives ofpart II, article 83 ofthe New Hampshire
constitution which reads in part: ‘Free and fair competition in
the trades and industries is an inherent and essential right of the
people and should be protected against all monopolies and
conspiracies which tend to hinder or destroy it. ‘ Competitive
markets should provide electricity suppliers with incentives to
operate efficiently and cleanly, open markets for new and
improved technologies, provide electricity buyers and sellers
with appropriate price signals, and improve public confidence in
the electric utility industry.

The Commission further concluded that the statute intentionally shifted the risks

I Fetitionfor Approval ofGas Capacity Contract with Algonquin Gas Transmission, LLC, Gas Capacity Program
Details, and Distribution Rate Tarifffor Cost Recovery, DE 16-241 , Order Dismissing Petition, Order No. 25,950
(October 6, 2016) (“Order No. 25,950”).

21d. at8.

3 RSA 374-F:1.

2
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associated with generation investments away from customers and toward private investors in the

competitive market.4 To effectuate the purpose of the Restructuring Statute, R$A 374-F:3, III

requires the separation of generation services from transmissionldistribution activities and

services, and the unbundling ofrates among these services.5 The Commission supported this

conclusion explaining that:6

This purpose is underscored by the Legislature’s recent strong
encouragement, through the passage of HB 1602 and SB 221, to
approve the 2015 Settlement Agreement that will accomplish the
functional separation of Eversource’s generation activities from its
distribution activities.

With the above discernment on the purpose and directives of the Restructuring Statute,

the Commission determined that the ANE Contract was “fundamentally inconsistent” with the

statute, as it was a generation service under RSA 374-F:3, III seeking recovery of its net costs

from electric distribution customers. Specifically, the Commission concluded that:7

. . . the Capacity Contract is a component of ‘generation services’
under RSA 374-F:3, III, which requires unbundled, clearprice
informationfor the cost components ofgeneration, transmission,
and distribution. The acquisition of the gas capacity is clearly
related to an effort to serve New England gas-fired electric
generators with less expensive, more reliable fuel supplies.
Including such a generation-related cost in distribution rates
would combine an element ofgeneration costs with distribution
rates and conflict with thefunctional separation principal.
(emphasis added).

With the determination that the “basic premise” ofEversource’s ANE Contract proposal

“runs afoul of the Restructuring Statute’s functional separation requirement,” the Commission

4 Order No. 25,950 at 8-9.

51d. at9.

6

7 ia.

3
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could have concluded its analysis and dismissed the Petition as inconsistent with New

Hampshire law. Nonetheless, the Commission further analyzed whether there was another

statute that standing alone would support the Eversource proposal, and, if so, how the statute(s)

would be affected by the subsequent enactment of the Restructuring Statute, or otherwise not

applicable or supportive ofthe proposal.8 The Commission’s additional legal analysis found no

New Hampshire law supported the ANE Contract. Thus, the Commission dismissed the

Eversource Petition as impermissible under New Hampshire law.

Against the Commission’s well-reasoned decision, Eversource and Algonquin repeat

their arguments that the ANE Contract is permissible under New Hampshire law, and that the

Commission based its dismissal of the Petition on a narrow interpretation of the Restructuring

Statute.9 For the reasons set forth in this Objection, however, it is clear that the arguments of

Eversource and Algonquin have failed to establish that the Commission erred in its interpretation

ofthe Restructuring Statute, and, therefore, their Motions should be denied.

II. Standard of Review

The Commission’s standard for granting or denying a rehearing or reconsideration

request is well established. According to RSA 541 :3, the Commission may grant rehearing or

81d. at 9-10.

9 Eversource Motion at 2 states that:

The Commission based its determination nearly entirely upon an unreasonably narrow
interpretation of the New Hampshire Electricity Restructuring statute, RSA chapter 374-
F . . . by finding that the overriding purpose of the Restructuring Law was to remove
regulated utilities from the generation business.

Also, the Algonquin Motion at 3 states that:

. . . [T]he Commission’s conclusions conceming the overall goals and relationship
between the principles ofthe Restructuring Statute (RSA Chapter 374-F) and
interpretation of other statutes in light of its reading of the Restructuring Statute, are
incorrect, unlawful and unreasonable.

4



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
Joint Appendix of Algonquin Gas Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
Page 78

reconsideration when a motion states a “good reason for the rehearing.”0 To show good reason,

the movant must demonstrate that the Commission erred through presenting “new evidence that

was unavailable at the original hearing, or by identifying specific matters that were either

‘overlooked or mistakenly conceived.” Additionally, in doing so, the movant cannot “merely

reassert prior arguments and request a different outcome.”12 Application ofthe standard of

review to the Motions show that they repeat past arguments,’3 present incorrect legal theories,

and provide no new evidence or persuasive argument that the Commission overlooked or

mistakenly conceived any conclusion in Order No. 25,950. Thus, the Motions should be

dismissed as meritless.

III. The Commission Correctly Applied the Principles of Statutory Construction

a. The Commission applied the correct rules of statutory construction and
interpretation in dismissing Eversource’s Petition

The Commission carefully and correctly applied the rules of statutory construction and

interpretation established by the New Hampshire Supreme Court. The Commission outlined its

approach to statutory construction and interpretation as

. . . we apply traditional New Hampshire principles of statutory
interpretation. The New Hampshire Supreme Court first looks to the
language ofthe statute itself, and, ifpossible, construes that language

10 RSA 541:3.

11 Verizon New Hampshire Wire Center Investigation, Docket No. DT 05-083, DT 06-012, Order No. 24,629 at 7
(June 1, 2006), quotingDurnais v. State, 1 18 N.H. 309, 31 1 (1978).

12 See Verizon New Hampshire Wire Center Investigation, Docket No. DT 05-083, DI 06-012, Order No. 24,629 at
7 (June 1, 2006).

13 For example, Eversource in its Motion concedes that it is repeating past arguments considered and rejected by the
Commission. Eversource Motion at 7, 9, note 1 1.

14 Order No. 25,950 at 7.
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according to its plain and ordinary meaning. The Court interprets statutes
in the context of the overall regulatory scheme and not in isolation. The
goal is to determine the Legislature’s intent. Further, the Court construes
statutes, where reasonably possible, so that they lead to reasonable results
and do not contradict each other. When interpreting a statute, the Court
gives effect to all words in the statute and presumes that the legislature did
not enact superfluous or redundant words. See Appeal of Old Dutch
MustardCo., Inc., 166 N.H. 501 (2014); State v. Collyns, 166 N.H. 514
(2014). When a conflict exists between two statutes, the later statute will
control, especially when the later statute deals with the subject in a
specific way and the earlier enactment treats that subject in a general
fashion. Board ofSelectinen v. Planning Rd., 1 18 N.H. 150, 152 (1978);
see also Appeal ofFennichuck Water Works, 160 N.H. 18, 34 (2010)
(quoting Appeal ofFlantier. 126 N.H. 500 (1985)).

The Commission applied these fundamental rules of statutory construction and

interpretation throughout its consideration of the Restructuring Statute and other statutes. In

contrast to the Commission’ s application of the rules of statutory construction, the Movants

fundamentally misapply the rules in a misguided attempt to seek a different result that, if

adopted, would be in violation ofNew Hampshire law.

b. The Commission correctly concluded that the plain language of RSA 374-F:3, III

shows that the Petition is fatally flawed

The Commission properly applied the plain language doctrine to R$A 374-F:3, III,

which, in pertinent part, reads:

When customer choice is introduced, services and rates should be
unbundled to provide customers clear price information on the cost
components of generation, transmission, distribution, and any other
ancillary charges. Generation services should be subject to market
competition and minimal economic regulation and at least
functionally separated from transmission and distribution services
which should remain regulated for the foreseeable future.

Reading the plain language of this statute, the Commission found it “directs the

restructuring of the industry, separating generation activities from transmission and distribution

6
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activities, and unbundling the rates associated with each of the separate services.” Thereafter,

in a straightforward application ofthis plain language reading ofRSA 374-F:3, III to the

undisputed facts of the Eversource Petition, the Commission correctly 6

. . . the Capacity Contract is a component of ‘generation services’
under RSA 374-f:3, III, which requires unbundled, clear price
information for the cost components of generation, transmission,
and distribution. The acquisition of the gas capacity is clearly
related to an effort to serve New England gas-fired electric
generators with less expensive, more reliable fuel supplies.
Including such a generation-related cost in distribution rates
would combine an element ofgeneration costs with distribution
rates and conflict with thefunctional separation principal. ...

. . . the basic premise ofEversource’s proposal — having an
[electric distribution company] EDC purchase long-term gas
capacity to be used by electric generators — runs afoul of the
Restructuring Statute’s functional separation requirement . . ..

(emphasis added).

In reaction to this clear and well-reasoned ruling, the Movants repeat that an EDC is

authorized to contract for capacity under R$A 374:57 and participate in generation power

facilities under R$A 374-A.17 The Movants also reiterate an “in the alternative” contention that

the ANE Contract is not a generation activity, as it would “simply provide a mechanism by

which natural gas capacity would be made available.”8 They further argue that the Commission

erred in not accepting that RSA 374-A:2 and RSA 374-A: 1, II and IV authorize Eversource to

151d. at8.

161d. at9.

17 Compare Eversource Motion at 4, 10 with Algonquin Initial Briefat 7-8 and Eversource Initial Briefat 13-14.

18 Algonquin Motion at 9-10.

7
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purchase gas capacity “regardless of restructuring.”9 All of these arguments were rejected by

the Commission and are incorrect as a matter of law.

In large part, the Movants’ reiterated disagreement turns on its view that R$A 374-A:2

and RSA 374-A: 1 II and R$A 374-A: 1, IV provide it with the statutory authority to engage in

generation-related services, such as the ANE Contract.2° These statutes do nothing of the sort.2’

Instead, the Movants have an elemental misunderstanding ofthe import ofR$A 374-F, III on

these statutes. As the Commission correctly determined:22

The change in the industry through the Restructuring Statute, first
passed in 1996, effectively ended a restructured EDC’s ability to
participate in the generation side of the electric industry. Given the
centrality of the separation of functions between distribution and
generation in the Restructuring Statute, allowing an EDC to
‘participate in electric power facilities’ under RSA 374-A in the
manner proposed by Eversource would make little sense in light of
RSA 374-F.

Enacted in 1975, RSA 3 74-A: 1, IV sets forth a definition of what constitutes an electric

utility, while RSA 374-A:2 adds that a domestic electric utility can “participate in electric power

facilities.” However, these general provisions do not provide specificity on how the electric

utility will be regulated in a restructured environment — instead, the particulars of how an

electric utility is regulated in a restructured environment, post 1996, is in the Restructuring

Statue, and, specifically the separation requirements of RSA 374-F, III. That statute sets forth

the specific regulatory conditions that services and rates be unbundled, and that generation be

functionally separate from transmission and distribution. These separation requirements are the

19 Eversource Motion at 9.

201d. at 4-12.

21 RSA 374-A: 1 simply states: “A Domestic electric utility’ means an electric utility resident in, or organized under
the laws ofthis state.” Thus, the analysis focuses on RSA 374-A:2 and RSA 374-A:1, IV.

22 Order No. 25,950 at 14.

8
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quintessential elements of the Restructuring Statute such that without the Commission enforcing

them there would be no restructuring. Further, the tenets of statutory construction mandate that

the later statute controls, particularly when the earlier statute addresses the subject in a general

manner, and the later statute in a specific manner.23 Thus, R$A 374-F:3, III controls; which, in

turn, requires that, over the Movants’ 24 the mandatory sine qua non of RSA 374-F:3,

III must be enforced: no Eversource generation service can be bundled with distribution and no

generation service cost can be passed through Eversource’s distribution customer rates.

Therefore, not only have the Movants not presented any new argument, their repeated

disagreement with the lack of applicability of the later-in-time statutes is not supported, and

should be rejected.

C. The Commission correctly identified the overriding purpose of the
Restructuring Statute

In Order No. 25,950, the Commission concluded that the “overriding purpose of the

Restructuring Statute is to introduce competition to the generation of electricity.”25 The

Commission further correctly identified that the separation requirements ofR$A 374-F, III must

be enforced to effectuate this overriding purpose, as well as the other provisions of the

Restructuring Statute. The Movants argue, however, that the overriding purpose is to reduce

electric rates, and, thus R$A 374-F, III cannot be construed in a manner that does not promote

23 the Matter ofKathaleen A. Dufton and Terty L. Shepard, Jr., 158 N.H. 784, 789 (2009), quoting Be/Air
Assocs. V. N.H. Dep ‘t ofHea/th & Human Services, 154 N.H. 228, 233 (2006) (The Court ruled the later
grandmother visitation statute controlled over the earlier enacted general adoption law); Petition ofPub/ic Service
New Hampshire, 130 N.H. 265, 281-284 (1988) (The Court ruled that the later in time prohibitions in the anti-CWIP
statute controlled over the earlier in time general ratemaking statute).

24 Eversource Motion at 6, note 10, 8-10; Algonquin’s Motion at 4, 12-13.

251d. at8.

9
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the reducing ofcosts and rates.26 The Movants further maintain that the Commission’s focus on

competition in generation, and the separation requirements in RSA 374-F, III are at the expense

of the other provisions and principles of the Restructuring Statute.27 These reiterated arguments

again fail for the same reason the arguments related to the general definitional statutes fail:

without the separation of generation from distribution services/costs, and competition for

generation, there is no restructuring.

Taking the Movants arguments to their logical conclusion, they would have the

Commission selectively ignore RSA 374-F, III, and the promotion ofgeneration competition

throughout the Restructuring Statute, anytime the company predicts that over a 20-year period it

can reduce distribution rates by rejoining generation services with distributions services.

Movants, thus, are attempting to nullify RSA 374-F, III, and, by doing so, either distort or

eliminate the fundamental elements ofNew Hampshire’s electric restructuring. However,

nullification of the customer protections intended by the unbundling of generation services/costs

from distribution services/costs in R$A 374-F:3, III, is in violation ofthe established rules of

statutory 28 In contrast, the Commission’s ruling on the overriding restructuring

principle — the introduction of competition to the generation of electricity — does not nullify or

eliminate the other principles as there are other means, consistent with restructuring, for the

attainment of the other principles.

Further, the Movants ‘ position is flawed because the other restructuring principles are

permissible or general pronouncements, which is in clear contrast to RSA 374-F, III that is a

26 Eversource Motion at 2; Algonquin Motion at 4-5.

271d. at2-3;Id. at 6-9.

28 RichardHolt& a. v. Ga,y Keer & a., 167 N.H. 232, 242-243 (2015) (Court would not create an exception in one
statute that nullified the protections in another statute).

10
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directive requiring the separation of services and costs, and a directive that carries out the

overriding principle of introducing competition to generation. First and foremost, the plain

language of the Restructuring Statute directs the separation of generation from transmission and

distribution, the former subject to market competition and the latter to regulation. Given the

R$A 374-F, III separation requirements are plain from the text, the statutory interpretation

inquiry ends with no consultation to the legislative history. 29 Second, even if the Commission

were to consider legislative history, the selective quotes from the Movants ignore the remaining

legislative history, which is replete with passages identifying the importance of the separation

and generation competition provisions that are embodied in the plain language of the

Restructuring Statute. Finally, interpreting the Restructuring Statute in the manner the Movants

suggest would require the Commission to ignore the fundamental separation and competition

provisions of Sections II and III of the Restructuring Statute, begging the question of whether the

Statute restructured anything at all. The Commission was collect in rejecting these arguments in

its Order. Movants have presented nothing new, much less established, that the Commission

erred in so holding.

Iv. The Commission Correctly Ruled that Eversource’s Proposal to Purchase Natural
Gas Capacity is a Generation Service that must be separated from Distribution
Service and Costs

Algonquin repeats previously rejected arguments that a New Hampshire EDC is allowed

to purchase natural gas capacity, as it is not a generation-related service. According to

Algonquin, the ANE Contract will only make firm natural gas capacity available to generators,

29 See, e.g., foster v. Town ofHenniker, 167 N.H. 745, 753-754 (2015); Franklin v. Town ofNeport, 151 N.H.
508, 509-510 (2004).

11
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which is not a generation service.30 However, in Order No. 25,950, the Commission thoroughly

analyzed these arguments and determined that the Restructuring Statute required a finding that

the ANE Contract was a generation-related activity.3’ Specifically, the Commission ruled:32

[W]e conclude that the Capacity Contract is a component of
‘generation services’ under RSA 374-f:3, Ill, which requires
unbundled, clear price information for the cost components of
generation, transmission, and distribution. The acquisition of the
gas capacity is clearly related to an effort to serve New England
gas-fired electric generators with less expensive, more reliable fuel
supplies. Including such a generation-related cost in distribution
rates would combine an element of generation costs with
distribution rates and conflict with the functional separation
principal.

Further, in Order No. 25,950, Commission referenced the Massachusetts Supreme

Judicial Court’s conclusion that “such a Capacity Contract would contradict the policy embodied

in the Massachusetts restructuring act, which removed electric companies from the business of

electric generation.” In reaching this conclusion, the Court found:34

. . . the department itself has recognized that fuel procurement and
planning is an integral component ofthe generation business, as
evidenced by its exemption of electric distribution companies from
§ 691. Indeed, by some estimations, fuel-related costs constitute
seventy-five per cent of a natural gas-fired plant’s generation costs.
3 World Scientific Handbook ofEnergy 72 (G.M. Crawley ed.,
2013) . . . . We agree with the plaintiffs that if the restructuring act
does not allow electric distribution companies to finance
investments in electric generation, it cannot be reasonably
interpreted to permit those companies to invest in infrastructure
unrelated to electric distribution service.

30 Compare Algonquin Motion at 10 with Algonquin Initial Briefat 7.

31 Order No. 25, 950 at 7-9.

321a. at9.

33 Id. at 2, note 1.

34 Engie Gas & LNG, LLC v. Department ofPublic Utilities, 475 Mass. 191, 209; 56 N.E.3d 740, 754-755 (2016).

12
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Although the Massachusetts Supreme Judicial Court decision is not dispositive of the issue in

New Hampshire, it provides additional support for the well-reasoned decision of the Commission

that the ANE Contract is a generation service under New Hampshire law. Algonquin’s Motion

provides no new evidence or argument on this subject, and, therefore, its arguments should be

rejected as failing to show good reason for reconsideration or rehearing.

Iv. The Commission Properly Ruled on the Import of Other Statutes in Dismissing
Eversource’s Petition

With regard to several statutes, the Movants set forth no argument that was not

previously considered by the Commission, nor do Movants identify specific matters that were

overlooked or mistakenly conceived by the Commission. For instance, the Movants repeat that

the Commission erred in its statutory analysis, because: (i) the Restructuring Statute should be

interpreted to permit EDCs to acquire gas capacity;35 (ii) the least cost planning statutes, RSA

378:37 and 378:38, support Eversource’s Petition;36 (iii) the 10-Year New Hampshire State

Energy Strategy referenced in RSA 378:38, VII, lends support to Eversource’s Petition;37 and

(iv) the provisions of RSA 374:57 (purchase of capacity) support Eversource’s Petition.38

Specifically, Movants reproduce their argument that the Restructuring Statute permits

EDCs to acquire gas capacity, again arguing that in the Restructuring Statute “the Legislature did

not prohibit utilities from providing electric supply, but gave the Commission the authority to

35 Compare Eversource Motion at 1 1 with Eversource Initial Brief at 1 0; compare Algonquin Motion at 4 with
Algonquin Initial Briefat 6.

36 Compare Eversource Motion at 6, note 1 0 with Eversource Reply Brief at 1 1 and Algonquin Reply Brief at 2.

37 Compare Eversource Motion at 7 with Eversource Initial Brief at 9.

38 Compare Algonquin Motion at 4 with Algonquin Reply Briefat 12-13.

13
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determine how electricity supply services from a utility may be provided.”39 However, the

Commission in Order No. 25,950 found on the basis ofthese arguments and applying the rules

of statutory interpretation, that the Movants’ arguments were unpersuasive, stating:4°

In weighing the restructuring policy principles ofRSA 374-F, we
agree with the Opponents and find that the overriding purpose of
the Restructuring Statute is to introduce competition to the
generation of electricity. The competitive generation market is
expected to produce a more efficient industry structure and
regulatory framework, by shifting the risks of generation
investments away from customers ofregulated EDCs toward
private investors in the competitive market. The long-term results
should be lower prices and a more productive economy. To
achieve that purpose, RSA 374-F:3, III directs the restructuring of
the industry, separating generation activities from transmission and
distribution activities, and unbundling the rates associated with
each of the separate services.

The Commission’s decision on this issue is consistent with NEER’s own interpretive

analysis. In briefing this issue NEER stated:41

The purpose of restructuring to a competitive supply market was to
separate energy supply from transmission and distribution; the
former to operate in a competitive market, the latter to remain a
regulated natural monopoly. See, e.g., RSA 374-F:2, II (defining
‘Electricity suppliers’ to facilitate separation) and RSA 374-F:3, III

(requiring unbundling of rates for generation and transmission and
distribution components); see also RSA 369-B:2, IV & XII
(‘Electric utility’ means a public utility . . . that provides retail
electric service. . . . ‘Retail electric service’ means the delivery of
electric power through the provision of transmission and/or
distribution service by an electric utility to a retail customer . . . .‘).

Without presenting any new arguments, the Movants maintain that the Commission should

39 Eversource Motion at 12; Algonquin Motion at 3-4.

40 Order No. 25,950 at 8-9.

41 NEER Principal Briefat 6.
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reconsider its well-reasoned decision that EDCs are not permitted under New Hampshire law to

purchase gas capacity. The Movants clearly have failed to establish any good reason for

reconsideration or rehearing.

Eversource also improperly repeats their arguments concerning the least cost planning

statutes, specifically R$A 378:38, arguing that the Commission’s decision runs counter to the

policies of the State.42 The Commission, however, did not ignore Eversource’ s earlier arguments

on this issue.43 To the contrary, the Commission addressed Eversource’s position in Order No.

25,950, ruling that:

[W]e do not find that the [least cost planning] statutes permit the
re-joining of distribution and generation functions in the manner
provided by the Capacity Contract . . . The planning statutes must
be read in concert with R$A 374-F and in light ofthe industries to
which they apply.

Thus, Eversource’s contentions were considered and rejected, and the company again

fails to present new or overlooked argument that would suggest the Commission reconsider its

ruling.

Eversource also argues that the 10-Year New Hampshire State Energy Strategy provides

encouragement for companies, like Eversource, to increase gas pipeline capacity in New

England. Specifically, Eversource contends that the Commission should reconsider Order No.

25,950 in light of the policies set forth in the State Energy Strategy.45 The Commission,

42 Eversource Motion at 6, note 10.

43 Eversource Initial Brief at 8 (“[T]hough the ANE Contract is not governed by the resource planning statutes, it
supports other goals contemplated there. For example, the ANE Contract demonstrates that Eversource has engaged
in a meaningful assessment ofthe energy supply options for the region as contemplated in RSA 378:38, III, and has
found that there is a need to protect and enhance the supply.”).

44 Order No. 25,950 at 1 1.

45 Eversource Motion at 6-7.

15



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
Joint Appendix of Algonquin Gas Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
Page 89

however, rejected earlier contentions stating the same position in Order No. 25,950.46 In

rejecting Eversource’s argument, ruling that:

They [Supporters] claim that the Strategy thus requires EDCs to explore
ways to increase gas pipeline capacity. We disagree. As discussed above,
RSA 378:38 applies to both electric and gas utilities. Both are required to
plan to have an adequate supply to meet their customers’ demand. In our
view, gas supply under the State Energy Strategy is the responsibility of
the gas utilities. While Eversource, an EDC, cannot enter into the Capacity
Contract and have it paid for through its distribution rates, natural gas
utilities might be appropriate proponents of increased gas pipeline supply
under RSA 378:38, VII.

Again, Eversource’s Motion presents no new argument on this statute, and must be

rejected as failing to present a good reason for reconsideration.

Similarly, Algonquin’s Motion reiterates that the provisions ofRSA 374:57 support

Eversource’s Petition. Algonquin claims that the legislature did not intend to limit the types of

contracts permissible under RSA 374:57 to just electricity.48 This same argument, however, was

rejected by the Commission in its Order using the appropriate principles of statutory analysis:49

While the Supporters’ reading ofthe statute is plausible, we
believe the Opponents have the better argument. The meaning of
‘capacity’ in that legislation is limited to electric generating
capacity and electric transmission capacity. First, the types of
agreements listed are commonly associated with electric supply.
Second, if gas capacity was to be included, the statute would have
included references to the Natural Gas Act in addition to the
Federal Power Act. Thus we find that RSA 374:57 concerns long-
term contracts for electric supply and does not authorize EDCs to
purchase gas capacity under long-term contracts.

46 OrderNo. 25,950 at 12.

47 ia.
48 Algonquin Motion at 12.

49 Order No. 25,950 at 13.
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This ruling was supported by the statutory analysis offered by other parties, including NEER.

For example, NEER’s brief stated that:5°

Suggesting that RSA 374:57 — which was inserted into the General
Regulations as part of the larger agreement to end the PSNH
bankruptcy through a reorganization agreement intended to
establish tight controls on Eversource — should be read as
somehow expanding Eversource’s contracting ability to the point
that it authorizes Eversource to circumvent the Restructuring
Statute and allows the twenty-year, multi-billion dollar investment
in natural gas pipeline capacity that it cannot use suggested by
Eversource is simply unsupportable. The statute’s purpose was to
constrain, not expand, Eversource’s contracting authority.

The Commission’s interpretation ofRSA 374:57 was well-reasoned, and Algonquin has

provided no new argument to establish that the Commission erred in its interpretation of RSA

374:57. Therefore, Algonquin provides no good reason for the reconsideration or rehearing of

the ruling.

V. Conclusion

In Order No. 25,950, the Commission correctly applied the rules of statutory construction

and interpretation as articulated by the New Hampshire Supreme Court.5’ The Movants raise no

new issues or arguments, and, therefore, fail to present a good reason for the Commission to

reconsider or rehear its rulings in Order No. 25,950. Thus, for the reasons set forth in this

Objection, the Commission should deny the Motions.

50 NEER Principal Brief at 30-31.

51 Order No. 25,950 at 7.
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STATE Of NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

DE 16-241

PUBLIC SERVICE COMPANY Of NEW HAMPSHIRE il/b/a EVERSOURCE ENERGY

Petition for Approval of Gas Capacity Contract with Algonquin Gas Transmission, LLC,
Gas Capacity Program Details, and Distribution Rate Tariff for Cost Recovery

Order Denying Motions for Reconsideration

HU2!i NO.25,970

December 7, 2016

The Commission hereby denies the motions for reconsideration ofOrder No. 25,950,

which dismissed Eversource’s petition in this docket.

I. PROCEDURAL BACKGROUND

On February 18, 2016, Public Service Company ofNew Hampshire d/b/a Eversource

Energy (Eversource), a New Hampshire electric distribution company (EDC) filed a petition for

approval of a proposed 20-year contract with Algonquin Gas Transmission, LLC (Algonquin).

The contract would have been for natural gas capacity on Algonquin’s Access Northeast Pipeline

Project (Access Northeast pipeline). Eversource also sought recovery ofassociated costs

through a new distribution rate tariff to be assessed on all ofEversource’s customers. Following

the submission of legal briefs by interested persons regarding the Eversource proposal, the

Commission dismissed the petition. See Order No. 25,950 (October 6, 20 16). In that order, the

Commission concluded as a matter oflaw that Eversource’s proposal conflicted with the

principles and requirements ofthe Electric Restructuring Statute, RSA Chapter 374-F. For a

more extensive description ofthe procedural history ofthis matter, together with the

Commission’s legal analysis regarding its decision to dismiss the petition, see Order No. 25,950.
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On November 7, 2016, Eversource filed a timely motion for reconsideration of the

Commission’s decision to dismiss its petition. Algonquin also filed a motion for reconsideration

on November 7, 2016. On November 14, 2016, the Coalition to Lower Energy Costs (CLEC)

made a filing styled a “Response” to the Eversource and Algonquin motions for reconsideration,

broadly supportive ofthe Eversource and Algonquin pleadings. On November 15, 2016, the

Conservation Law Foundation (CLF) filed a timely objection to the Eversource and Algonquin

requests for reconsideration. Also on November 15, 2016, the Office ofthe Consumer Advocate

(OCA) filed a timely objection to the Eversource and Algonquin pleadings. On November 18,

2016, NextEra Energy Resources, LLC (NextEra) filed its own objection to the requests for

reconsideration. The petition and subsequent docket filings, other than any information for

which confidential treatment is requested of or granted by the Commission, are posted to the

Commission’ s website at hftp://w’ww.puc.nh.gov/Regulatory/DocketbI2O1 6/16-24 1 .html.

II. POSITIONS OF THE PARTIES

A. Eversource

In its motion for reconsideration, Eversource reiterated the core arguments it made in its

previously filed legal briefs. Specifically, Eversource argued that the Commission erred in

failing to adopt the position that the objective of”lower energy costs” presented by the

Legislature within the terms ofthe Electric Restructuring Statute, RSA 374-f, enabled the

Commission to approve the Eversource-Access Northeast pipeline proposal. Eversource

disagreed with the Commission’s reliance on competition and functional separation of

distribution and generation as the core principles ofthe Restructuring Statute. Eversource

Motion at 2-5 . Eversource also argued that the New Hampshire State Energy Strategy supports

the acquisition ofadditional pipeline capacity for use by New England generators. Eversource
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maintained that the prospect of”market failure” related to merchant generators’ inability to

acquire gas pipeline capacity militated in favor ofthe Commission’s allowing the proposed

activity. Eversource Motion at 5-7. Eversource also argued that RSA 374-A remains applicable

to New Hampshire EDCs such as itself, even though Eversource did not rely on RSA 374-A in

making its petition. Eversource Motion at 7-12.

B. Algonquin

In its motion for reconsideration, Algonquin alleged that the Commission ignored the

various goal-oriented Restructuring Statute principles related to the perceived need for lower

energy costs, among others, in favor ofthe functional separation principle presented in RSA 374-

F:3, III, and the general principle ofcompetition. Algonquin Motion at 3-9. Algonquin also

reiterated its position that for Eversource to “simply provide a mechanism by which natural gas

capacity would be made available” did not implicate RSA 374-f:3, III. Algonquin Briefat 9-11.

Algonquin also argued that the Commission erred in not accepting legal arguments regarding the

applicability ofRSA 374:57 and RSA Chapter 374-A.

C. CLEC

In its pleading,’ CLEC argued that the Commission was incorrect in concluding that the

Eversource-Access Northeast proposal violated the terms ofthe Electric Restructuring Act.

CLEC reiterated its position that there exists a state of “market failure” compelling the

Commission to approve the proposal, that the proposal does not violate the functional separation

principle ofthe Restructuring Act, and that the general corporate powers ofEversource enabled

it to enter into the proposed activities. CLEC offered its broad support for the Eversource and

Algonquin motions for reconsideration.

I CLEC’s filing was not styled as request for rehearing or reconsideration. Instead, CLEC filed what it called a
“response” to the motions ofEversource and Algonquin. The OCA argues that we should ignore CLEC’s filing as
untimely. In light ofour decision, consideration ofCLEC’s arguments does not affect the result.
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a CLF

CLF opposed the requests for reconsideration, agreeing with the determinations of law

made by the Commission in Order No. 25,950, and stated that there was no basis for the

Commission to reconsider its decision.

E. OCA

The OCA supported the Commission’s legal conclusion that the proposed Access

Northeast contract would constitute a component of”generation services” in violation of the

functional-separation principle ofRSA 374-f:3, III, and the Electric Restructuring Act generally.

See OCA Objection at 3-5. The OCA also presented arguments in opposition to Eversource’s,

Algonquin’s, and CLEC’s arguments regarding the import ofthe ancillary statutes considered by

the Commission in its rulings.

F. NextEra

NextEra offered detailed analysis in support ofthe Commission’s legal conclusions

presented in Order No. 25,950.

III. COMMISSION ANALYSIS

The Commission may grant rehearing or reconsideration for “good reason” ifthe moving

party shows that an order is unlawful or unreasonable. RSA 541:3, RSA 541 :4, Rural Telephone

Companies, Order No. 25,291 (November 21, 2011). A successful motion must establish “good

reason” by showing that there are matters that the Commission “overlooked or mistakenly

conceived in the original decision,” Dumais v. State, 118 N.H. 309, 311 (1978) (quotation and

citations omitted), or by presenting new evidence that was “unavailable prior to the issuance of

the underlying decision,” Hollis Telephone Inc., Order No. 25,088 at 14 (April 2, 2010). A

successful motion for rehearing must do more than merely restate prior arguments and ask for a
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different outcome. Public Service Co. ofNfL, Order No. 25,676 at 3 (June 12, 2014); see also

Freedom Energy Logistics, Order No. 258 1 0 at 4 (September 8, 2015).

Eversource’s and Algonquin’s motions for reconsideration do not present any new

information, nor do they establish that the Commission overlooked or misunderstood issues in

connection with its dismissal ofEversource’s petition by means ofOrder No. 25,950. We

carefully reviewed all ofthe statutory authorities relied upon by both supporters and opponents

ofthe Eversource proposal, including RSA Chapter 374-F, and did not develop our legal

conclusions in a vacuum. Historical context was ofcritical importance in our analysis. For

instance, we carefully examined the definition of’Electric utility” presented in RSA 374-A:I, IV,

and noted that Eversource is no longer the kind of electric utility defined in that section as “any

individual or entity or subdivision thereof private, governmental or other, including a municipal

utility, wherever resident or organized, primarily engaged in the generation and sale or the

purchase and sale of electricity or the transmission thereof, for ultimate consumption by the

public.” We stand by our conclusions that “RSA 374-A no longer applies to an EDC like

Eversource” and “[tJhe change in the industry through the Restructuring Statute, first passed in

1996, effectively ended a restructured EDC’s ability to participate in the generation side of the

electric industry.” See Order No. 25,950 at 13-14.

Eversource and Algonquin simply reiterated their arguments that the goals of RSA 374-F,

including lower energy costs and concomitant economic benefits, override the requirement to

divest, if some alternative means is presented that promises to lower energy costs. Restating
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prior arguments and requesting a different outcome is not grounds for rehearing. Therefore

Eversource and Algonqui&s motions for reconsideration are denied.

Based upon the foregoing, it is hereby

ORDERED. that the petitions by Eversouree and Algonquin for reconsideration are

hereby [)FNIED.

By otder ofthe Public Utilities Commission olNew Hampshire this seventh day of

[)ecernber, 2016.

‘::c;:
C hairman Spccial Comnussioner (... ommiscroner

Attested by:

,.
, 7, 1

,: r 0 / ‘1 -2
_:r ‘:

‘i’YSjti[//tL/’
[)ebra A Ilowland
Executive Director
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HOUSE BILL - FINAL VERSION

1996 SESSION

3$16L
96-2142
03/09

HOUSE BILL 1392

AN ACT restructuring the electric utility industry in New hampshire and establishing a legislative oversight
committee.

SPONSORS: Rep. I. Bradley, Carr 8; Rep. Below, Graf 13; Rep. Guay, Coos 6; Rep. A. Merrill, $traf 2; Rep.
Pfaff, Merr 1 1 ; Sen. Shaheen, Dist 2 1 ; Sen. Fraser, Dist 4; Sen. Cohen, Dist 24; Sen. Barnes, Dist I 7; Sen.
Rodeschin, Dist 8

COMMITTEE: Science, Technology and Energy

ANALYSTS

This bill:

(1) Establishes a legislative oversight committee on electric utility restructuring.

(2) Requires all electric utilities to submit rate restructuring plans.

(3) Establishes restructuring principles to be used by the public utilities commission in assessing and approving
each utility’s restructuring plan.

(4) Requires the committee to submit an annual report on its progress. The first report shall be submitted on or
before November 1 , 1996, to the governor, the senate president and the speaker of the house.

EXPLANATION: Matter added to current law appears in bold italics.
Matter removed from current law appears in [bracketsJ.
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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CHAPTER 129
HOUSE BILL - FINAL VERSION

3816L
96-2142
03/09

HB 1392

STATE OF NEW HAMPSHIRE
In the year of Our Lord

One Thousand Nine Hundred and Ninety-Six

AN ACT
restructuring the electric utility industry in New Hampshire

and establishing a legislative oversight committee.

Be it Enacted by the Senate and House of
Representatives in General Court convened:

129: 1 Findings. The general court finds that:
I. New Hampshire has the highest average electric rates in the nation and such rates are unreasonably high. The
general court also finds that electric rates for most citizens may further increase during the remaining years of
the Public Service Company of New Hampshire rate agreement and that there is a wide rate disparity in electric
rates both within New Hampshire and as compared to the region. The general court finds that this combination
of facts has a particularly adverse impact on New Hampshire citizens.
II. New Hampshire’s extraordinarily high electric rates disadvantage all classes of customers: industries, small
businesses, and captive residential and institutional ratepayers and do not reflect an efficient industry structure.
The general court further finds that these high rates are causing businesses to consider relocating or expanding
out of state and are a significant impediment to economic growth and new job creation in this state.
III. Restructuring ofelectric utilities to provide greater competition and more efficient regulation is a nationwide
phenomenon and New Hampshire must aggressively pursue restructuring and increased customer choice in
order to provide electric service at lower and more competitive rates.
IV. Monopoly utility regulation has historically substituted as a proxy for competition in the supply of electricity
but recent changes in economic, market and technological forces and national energy policy have increased
competition in the electric generation industry and with the introduction of retail customer choice of electricity
suppliers as provided by this chapter, market forces can now play the principal role in organizing electricity
supply for all customers instead of monopoly regulation.
V. It is in the best interests of all the citizens of New Hampshire that the general court, the executive branch, and
the public utilities commission work together to establish a competitive market for retail access to electric power
as soon as is practicable and that interim stranded cost recovery charges be determined and put into effect for
each utility operating in this state to expedite and facilitate the transition for such a market.
129:2 New Chapter; Restructuring ofthe New Hampshire Electric Utility Industry. Amend RSA by inserting
after chapter 374-E the following new chapter:
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374-F:1 Purpose.
I. The most compelling reason to restructure the New Hampshire electric utility industry is to reduce costs for all
consumers of electricity by harnessing the power of competitive markets. The overall public policy goal of
restructuring is to develop a more efficient industry structure and regulatory framework that results in a more
productive economy by reducing costs to consumers while maintaining safe and reliable electric service with
minimum adverse impacts on the environment. Increased customer choice and the development of competitive
markets for wholesale and retail electricity services are key elements in a restructured industry that will require
unbundling of prices and services and at least functional separation of centralized generation services from
transmission and distribution services.
II. A transition to competitive markets for electricity is consistent with the directives ofpart II, article $3 of the
New Hampshire constitution which reads in part: ‘Free and fair competition in the trades and industries is an
inherent and essential right of the people and should be protected against all monopolies and conspiracies which
tend to hinder or destroy it.” Competitive markets should provide electricity suppliers with incentives to operate
efficiently and cleanly, open markets for new and improved technologies, provide electricity buyers and sellers
with appropriate price signals, and improve public confidence in the electric utility industry.
III. The following interdependent policy principles are intended to guide the New Hampshire public utilities
commission in implementing a statewide electric utility industry restructuring plan, in establishing interim
stranded cost recovery charges, in approving each utility’s compliance filing, in streamlining administrative
processes to make regulation more efficient, and in regulating a restructured electric utility industry. In addition,
these interdependent principles are intended to guide the New Hampshire general court and the department of
environmental services and other state agencies in promoting and regulating a restructured electric utility
industry.
374-F:2 Definitions. In this chapter:
I. “Commission” means the public utilities commission.
TI. “Electricity suppliers” means suppliers of electricity generation services and includes actual electricity
generators and brokers, aggregators, and poois that arrange for the supply of electricity generation to meet retail
customer demand, which may be municipal or county entities.
III. “FERC” means the federal Energy Regulatory Commission.
Iv. “Stranded costs” means costs, liabilities, and investments, such as uneconomic assets, that electric utilities
would reasonably expect to recover if the existing regulatory structure with retail rates for the bundled provision
of electric service continued and that will not be recovered as a result of restructured industry regulation that
allows retail choice of electricity suppliers, unless a specific mechanism for such cost recovery is provided.
Stranded costs may only include costs of:
(a) Existing commitments or obligations incurred prior to the effective date of this chapter;
(b) Renegotiated commitments approved by the commission; and
(c) New mandated commitments approved by the commission.
374-F:3 Restructuring Policy Principles.
I. System Reliability. Reliable electricity service must be maintained while ensuring public health, safety, and
quality of life.
II. Customer Choice. Allowing customers to choose among electricity suppliers will help ensure fully
competitive and innovative markets. Customers should be able to choose among options such as levels of
service reliability, real time pricing, and generation sources, including interconnected self generation. Customers
should expect to be responsible for the consequences oftheir choices. The commission should ensure that
customer confusion will be minimized and customers will be well informed about changes resulting from
restructuring and increased customer choice.
III. Regulation and Unbundling of Services and Rates. When customer choice is introduced, services and rates
should be unbundled to provide customers clear price information on the cost components of generation,
transmission, distribution, and any other ancillary charges. Generation services should be subject to market
competition and minimal economic regulation and at least functionally separated from transmission and
distribution services which should remain regulated for the forseeable future. However, distribution service
companies should not be absolutely precluded from owning small scale distributed generation resources as part
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distribution assets is not a preferred mechanism as part of restructuring. Retail electricity suppliers who do not
own transmission and distribution facilities, should, at a minimum, be registered with the commission.
Iv. Open Access to Transmission and Distribution Facilities. Non-discriminatory open access to the electric
system for wholesale and retail transactions should be promoted. Comparability should be assured for generators
competing with affiliates of groups supplying transmission and distribution services. Companies providing
transmission services should file at the FERC or with the commission, as appropriate, comparable service tariffs
that provide open access for all competitors. The commission should monitor companies providing transmission
or distribution services and take necessary measures to ensure that no supplier has an unfair advantage in
offering and pricing such services.
V. Universal Service. Electric service is essential and should be available to all customers. A utility providing
distribution services must have an obligation to connect all customers in its service territory to the distribution
system. A restructured electric utility industry should provide adequate safeguards to assure universal service.
Minimum residential customer service safeguards and protections should be maintained. Programs and
mechanisms that enable residential customers with low incomes to manage and afford essential electricity
requirements should be included as a part of industry restructuring.
VI. Benefits for All Consumers. Restructuring of the electric utility industry should be implemented in a manner
that benefits all consumers equitably and does not benefit one customer class to the detriment of another. Costs
should not be shifted unfairly among customers. A nonbypassable and competitively neutral system benefits
charge applied to the use of the distribution system may be used to fund public benefits related to the provision
of electricity. Such benefits, as approved by regulators, may include, but not necessarily be limited to, programs
for low-income customers, energy efficiency programs, funding for the electric utility industry’s share of
commission expenses pursuant to RSA 363-A, support for research and development, and investments in
commercialization strategies for new and beneficial technologies.
VII. Full and Fair Competition. Choice for retail customers cannot exist without a range ofviable suppliers. The
rules that govern market activity should apply to all buyers and sellers in a fair and consistent manner in order to
ensure a fully competitive market.
VIII. Environmental Improvement. Continued environmental protection and long term environmental
sustainability should be encouraged. Increased competition in the electric industry should be implemented in a
manner that supports and furthers the goals of environmental improvement. Over time, there should be more
equitable treatment of old and new generation sources with regard to air pollution controls and costs. New
Hampshire should encourage equitable and appropriate environmental regulation, based on comparable criteria,
for all electricity generators, in and out of state, to reduce air pollution transported across state lines and to
promote full, free, and fair competition. As generation becomes deregulated, innovative market-driven
approaches are preferred to regulatory controls to reduce adverse environmental impacts. Such market
approaches may include valuing the costs ofpollution and using pollution offset credits.
Ix. Renewable Energy Resources. Increased future commitments to renewable energy resources should be
consistent with the New Hampshire energy policy as set forth in RSA 378:37 and should be balanced against the
impact on generation prices. Over the long term, increased use of cost-effective renewable energy technologies
can have significant environmental, economic, and security benefits. To encourage emerging technologies,
restructuring should allow customers the possibility of choosing to pay a premium for electricity from renewable
resources and reasonable opportunities to directly invest in and interconnect decentralized renewable electricity
generating resources.
x. Energy Efficiency. Restructuring should be designed to reduce market barriers to investments in energy
efficiency and provide incentives for appropriate demand-side management and not reduce cost-effective
customer conservation. Utility sponsored energy efficiency programs should target cost-effective opportunities
that may otherwise be lost due to market barriers.
XI. Near Tem Rate Relief. The goal of restructuring is to create competitive markets that are expected to
produce lower prices for all customers than would have been paid under the current regulatory system. Given
New Hampshire’s higher than average regional prices for electricity, utilities, in the near term, should work to
reduce rates for all customers. To the greatest extent practicable, rates should approach competitive regional
electric rates. The state should recognize when state policies impose costs that conflict with this principle and
should take efforts to mitigate those costs. The unique New Hampshire issues contributing to the highest prices
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(a) It is the intent of the legislature to provide appropriate tools and reasonable guidance to the commission in
order to assist it in addressing claims for stranded cost recovery and fulfilling its responsibility to determine
rates which are equitable, appropriate, and balanced and in the public interest. In making its determinations, the
commission shall balance the interests of ratepayers and utilities during and after the restructuring process.
Nothing in this section is intended to provide any greater opportunity for stranded cost recovery than is available
under applicable regulation or law on the effective date ofthis chapter.
(b) Utilities should be allowed to recover the net nonmitigatable stranded costs associated with required
environmental mandates currently approved for cost recovery, and power acquisitions mandated by federal
statutes or RSA 362-A.
(e) Utilities have had and continue to have an obligation to take all reasonable measures to mitigate stranded
costs. Mitigation measures may include, but shall not be limited to:
( 1) Reduction of expenses.
(2) Renegotiation of existing contracts.
(3) Refinancing of existing debt.
(4) A reasonable amount of retirement, sale, or write-off of uneconomic or surplus assets, including regulatory
assets not directly related to the provision of electricity service.
(d) Stranded costs should be determined on a net basis, should be verifiable, should not include transmission and
distribution assets, and should be reconciled to actual electricity market conditions from time to time. Any
recovery of stranded costs should be through a nonbypassable, nondiscriminatory, appropriately structured
charge that is fair to all customer classes, lawful, constitutional, limited in duration, consistent with the
promotion of fully competitive markets and consistent with these principles. Entry and exit fees are not preferred
recovery mechanisms. Charges to recover stranded costs should only apply to customers within a utility’s retail
service territory, except for such costs that have resulted from the provision of wholesale power to another
utility. The charges should not apply to wheeling-through transactions.
XIII. Regionalism. New England Power Pool (NEPOOL) should be reformed and efforts to enhance competition
and to complement industry restructuring on a regional basis should be encouraged. New Hampshire should
work with other New England and northeastern states to accomplish the goals of restructuring. Working with
other regional states, New Hampshire should assert maximum state authority over the entire electric industry
restructuring process. While it is desirable to design and implement a restructured industry in concert with the
other New England and northeastern states, New Hampshire should not unnecessarily delay its timetable. Any
pool structure adopted for the restructured industry should not preclude bilateral contracts with pool and non-
pool services and should not preclude ancillary pool services from being obtained from non-pool sources.
XIV. Administrative Processes. The commission should adapt its administrative processes to make regulation
more efficient and to enable competitors to adapt to changes in the market in a timely manner. The market
framework for competitive electric service should, to the extent possible, reduce reliance on administrative
process. New Hampshire should move deliberately to replace traditional planning mechanisms with market
driven choice as the means of supplying resource needs.
xv. Timetable. The commission should seek to implement full customer choice among electricity suppliers in
the most expeditious manner possible. The pilot program established in 1 995, 272 should be consistent with this
pace and not delay implementation of statewide customer choice. The utilities should unbundle rates and
services as soon as possible.
3 74-f:4 Implementation.
I. The commission is authorized to require the implementation of retail choice of electric suppliers for all
customer classes of utilities providing retail electric service under its jurisdiction. The commission shall require
such implementation no later than January 1 , 1998, or at the earliest date determined to be in the public interest
by the commission. However, in no event may the implementation be delayed beyond July 1, 1998, without
prior legislative approval.
II. Upon the effective date of this chapter, the commission shall undertake a generic proceeding to develop a
statewide industry restructuring plan in accordance with the above principles, and shall, after public hearings,
issue a final order no later than February 28, 1997. In its order, the commission shall establish the interim
stranded cost recovery charge for each electric utility as provided in paragraph VI.
III. The commission shall require all electric utilities subject to its jurisdiction to submit compliance filings,
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modification by the commission if necessary, after public hearing and subject to a finding that the filings are in
the public interest and substantially consistent with the principles established in this chapter.
Iv. Notwithstanding the provisions of paragraph I, no utility shall be required to implement its compliance filing
resulting from the provisions of this chapter, until compliance filings representing at least 70 percent of retail
electric sales (measured in kilowatt hours per year) have been or are being implemented.
V. The commission is authorized to allow utilities to collect a stranded cost recovery charge, subject to its
determination in the context of a rate case proceeding that such charge is equitable, appropriate, and balanced, is
in the public interest, and is substantially consistent with these interdependent principles. The burden of proof
for any stranded cost recovery claim shall be borne by the utility making such claim.
VT.(a) In order to facilitate the rapid transition to full competition, the commission is authorized, in its generic
restructuring order as provided in paragraph II, to set, without a formal rate case proceeding, an interim stranded
cost recovery charge for each electric utility. Such interim stranded cost recovery charges shall be effective for 2
years from the implementation of utility compliance filings and shall be based on the commission’s preliminary
determination of an equitable, appropriate, and balanced measure of stranded cost recovery that takes into
account the near term rate relief principle, is in the public interest, and is substantially consistent with these
interdependent principles. The commission shall also consider the potential for future rate impacts due to
possible differences between interim stranded cost recovery charges and charges that may finally be approved
for stranded cost recovery.
(b) Any utility may seek adjustment of the interim stranded cost recovery charge at any time based on severe
financial hardship, as determined by the commission. The setting of an interim stranded cost recovery charge
shall establish no legal, factual, or policy precedent with respect to the final determination of stranded cost
recovery by the commission in any subsequent administrative or judicial proceeding.
VII. The interim stranded cost recovery charge established for a utility as provided in paragraph VI may also be
adjusted based upon the outcome of rate case proceedings to adjudicate claims for stranded cost recovery

pursuant to paragraph V of this section. Any amounts approved by the commission for stranded cost recovery
shall be net of amounts previously collected through interim stranded cost recovery charges.
VIII. The commission is authorized to order such charges and other service provisions and to take such other
actions that are necessary to implement restructuring and that are substantially consistent with the principles
established in this chapter. The commission is authorized to require that distribution and electricity supply
services be provided by separate affiliates.
Ix. An electricity supplier shall be eligible to compete, subject to necessary limitations established by the
commission, for open access customers only if affiliated utilities file comparable open access transmission and
distribution rates with the FERC or the commission, or both as appropriate, for all oftheir transmission facilities
in New Hampshire and to the extent practicable, all of their distribution facilities in New Hampshire.
x. Nothing in this chapter shall be construed to prohibit the commission from otherwise exercising its lawful
authority under title 34, in proceedings which relate to the introduction of competition in the retail electric utility
industry including the retention of experts and consultants to assist the commission in its investigations and the
assessment of such costs against utilities and any other parties to the proceedings, consistent with RSA 365:37
and RSA 365:38.
XI. Any administrative or adjudicative proceeding or public hearing relating to this chapter shall be subject to
the provisions of RSA 541-A.
374-f:5 Oversight Committee; Establishment; Report; Meetings.
I. There is established a legislative oversight committee on electric utility restructuring consisting of 14
members as follows:
(a) Seven members of the house, at least 5 of whom shall be members of the science, technology and energy
committee, or its successor, and at least 2 of whom shall be members of a minority party, appointed by the
speaker of the house.
(b) Seven members of the senate, at least 2 of whom shall be members of the executive departments and
administration committee, or its successor, and at least one of whom shall be a member of the minority party,
appointed by the president of the senate.
II.(a) Committee members shall be appointed to an initial term expiring on December 4, 1996. Subsequent terms
shall be for up to 2 years expiring on the first Wednesday of even-numbered years. Members may succeed
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III. The committee shall provide an annual report on or before November 1 to the governor, the speaker of the
house, the senate president, the state library, and the public utilities commission on the status of electric utility
restructuring.
Iv. The committee shall meet quarterly or as often as is necessary to conduct its business.
V. Members shall receive mileage when attending to the duties of the committee.
374-F:6 Duties. The committee shall be responsible for the following:
1. Following up the work ofthe retail wheeling and restructuring study committee established in 1995, 272.
II. Working with the commission to assess the results of the pilot program allowing for the competitive retail
purchase ofelectricity established in 1995, 272.
III. Working with the commission to develop any new legislation necessary to promote electric utility
restructuring and retail choice of electricity suppliers and to propose changes to or recodification of existing
statutes to be more consistent with the restructuring principles established in this chapter.
Iv. Working with the commission and other agencies, where necessary, to implement this chapter and its
restructuring principles.
129:3 Adjudication. If any party challenges any provision of RSA 374-F as inserted by section 2 of this act or
any application thereof in court, then the general court urges the court ofjurisdiction to give priority to and
expeditiously adjudicate any such challenge.
129:4 Severability. If any provision of this act or the application thereof to any person or circumstances is held
invalid, the invalidity does not affect other provisions or applications of the act which can be given effect
without the invalid provisions or applications, and to this end the provisions of this act are severable.
129:5 Effective Date. This act shall take effect upon its passage.

Approved: May 21, 1996
Effective: May 21, 1996
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TITLE I Page 108

THE STATE AND ITS GOVERNMENT

CHAPTER 4-E
STATE ENERGY STRATEGY

Section 4-E:1

4-E:I State Energy Strategy. —

I. The office of energy planning, in consultation with the state energy advisory council established in RSA 4-
E:2, with assistance from an independent consultant and with input from the public and interested parties, shall
prepare a 10-year energy strategy for the state. The office shall review the strategy and consider any necessary
updates in consultation with the senate energy and natural resources committee and the house science,
technology and energy committee, after opportunity for public comment, at least every 3 years starting in 2017.
The state energy strategy shall include, but not be limited to, sections on the following:

(a) The projected demand for consumption of electricity, natural gas, and other fuels for heating and other
related uses.

(5) Existing and proposed electricity and natural gas generation and transmission facilities, the effects of
future retirements and new resources, and consideration of possible alternatives.

(c) Renewable energy and fuel diversity.
(d) Small-scale and distributed energy resources, energy storage technologies, and their potential in the

state.
(e) The role of energy efficiency, demand response, and other demand-side resources in meeting the state’s

energy needs.
(1) The processes for siting energy facilities in the state and the criteria used by the site evaluation

committee in giving adequate consideration to the protection of the state’s ecosystems and visual, historic, and
aesthetic resources in siting processes.

(g) The relationship between land use and transportation policies and programs on electricity and thermal
energy needs in the state.

(h) New Hampshire’s role in the regional electric markets, how the regional market affects the state’s energy
policy goals, and how the state can most effectively participate at the regional level.

II. The strategy shall include a review of all state policies related to energy, including the issues in paragraph
I, and recommendations for policy changes and priorities necessary to ensure the reliability, safety, fuel
diversity, and affordability of New Hampshire’s energy sources, while protecting natural, historic, and aesthetic
resources and encouraging local and renewable energy resources. The strategy shall also include consideration
of the extent to which demand-side measures including efficiency, conservation, demand response, and load
management can cost-effectively meet the state’s energy needs, and proposals to increase the use of such
demand resources to reduce energy costs and increase economic benefits to the state.

III. The strategy development process shall include review and consideration of relevant studies and plans,
including but not limited to those developed by the independent system operator ofNew England (ISO-NE), the
public utilities commission, the energy efficiency and sustainable energy board, legislative study committees and
commissions, and other state and regional organizations as appropriate. The strategy shall also include
consideration of new technologies and their potential impact on the state’s energy future.

Source. 2013, 276:3, eff. July 24, 2013.

Section 4-E:2-5

4-E:2 to 4-E:5 Repealed. — [Repealed 2013, 276:5, eff. Dec. 3 1, 2014.]
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TITLE I Page 109

THE STATE AND ITS GOVERNMENT

CHAPTER 21
STATUTORY CONSTRUCTION

Section 21:2

21 :2 Common Usage. — Words and phrases shall be construed according to the common and approved usage
of the language; but technical words and phrases, and such others as may have acquired a peculiar and
appropriate meaning in law, shall be construed and understood according to such peculiar and appropriate
meaning.

Source. G$ 1:2. GL 1:2. PS 2:2. PL 2:2. RL 7:2.
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TITLE XXXIV Page 110

PUBLIC UTILITIES

CHAPTER 362
DEFINITION OF TERMS; UTILITIES EXEMPTED

Section 362:4

362:4 Water Companies, When Public Utilities. —

I. Every corporation, company, association, joint stock association, partnership, or person shall be deemed to
be a public utility by reason of the ownership or operation of any water or sewage disposal system or part
thereof. If the whole of such water or sewage disposal system shall supply a less number of consumers than 75,
each family, tenement, store, or other establishment being considered a single consumer, the commission may
exempt any such water or sewer company from any and all provisions of this title whenever the commission
may find such exemption consistent with the public good.

II. A municipal corporation furnishing water or sewage disposal services outside its municipal boundaries
shall not be considered a public utility under this title for the purpose of accounting, reporting, or auditing
functions with respect to said service.

III. A municipal corporation furnishing sewage disposal services shall not be considered a public utility under
this title:

(a) If it serves customers outside its municipal boundaries, charging such customers a rate no higher than
that charged to its customers within the municipality, and serves those customers a level of sewage disposal
service equal to that served to customers within the municipality. Nothing in this section shall exempt a
municipal corporation from the franchise application requirements of RSA 374.

(b) If it supplies bulk sewage disposal services pursuant to a wholesale rate or contract to another
municipality, village district, or water precinct.

111-a. (a) A municipal corporation furnishing water services shall not be considered a public utility under this
title:

( 1) If it serves new customers outside its municipal boundaries, charging such customers a rate no higher
than 1 5 percent above that charged to its municipal customers, including current per-household debt service
costs for water system improvements, within the municipality, and serves those customers a quantity and quality
of water or a level of water service equal to that served to customers within the municipality. Nothing in this
paragraph shall exempt a municipal corporation from the franchise application requirements ofRSA 374.

(2) If it supplies bulk water pursuant to a wholesale rate or contract to another municipality, village
district, or water precinct. This subparagraph shall not apply to bulk water contracts which were in effect before
July 23, 1989, or to the renewal of said bulk water contracts.

(b) The commission may exempt a municipal corporation from any and all provisions of this title except the
franchise application requirements of RSA 374, and may authorize a municipal corporation to charge new
customers outside its municipal boundaries a rate higher than 1 5 percent above that charged to its municipal
customers, if after notice and hearing, the commission finds such exemption and authorization to be consistent
with the public good. The commission may not authorize a municipal corporation to charge existing customers
outside its municipal boundaries a rate higher than 1 5 percent above that charged to its municipal customers
until any rate agreements in effect for those customers on May 13, 2002 shall have expired.

(c) A municipal corporation’s authority to charge higher rates for new customers outside of its municipal
boundaries shall be applied prospectively to new customers taking water service provided by means of a main
extension or an expansion of the municipal corporation’s system after the effective date of this paragraph.

(d) A municipal corporation’s authority to charge higher rates for existing customers outside of its municipal
boundaries shall not become effective until any rate agreements in effect on May 13 , 2002 have expired.

(e) A municipal corporation serving customers outside of its municipal boundaries and charging a rate no
higher than 15 percent above that charged to its municipal customers prior to July 1 , 2002, may also be
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after notice and hearing, the commission finds such exemption and authorization to be consistent with the pUb
good.

Iv. (a) Any customer of a water utility shall have the right to terminate water service and secure water from an
alternate source, if the customer can demonstrate the ability to comply with the requirements of RSA 4$5-A:29
and RSA 485-A:30-b, and the administrative rules adopted to implement these sections.

(5) Any covenant in a deed or contract that restricts the right to terminate water service from a water utility
or in any way limits that right, shall be void as against public policy.

V. No property owner shall be required to connect to a municipal corporation furnishing water, provided such
property owner can demonstrate the ability to comply with the requirements of R$A 485-A:29 and RSA 485-
A:30-b.

VI. (a) For purposes of this chapter, a municipal corporation shall include a regional water district.
(b) During the initial 4 years of its operation, if a regional water district seeks to alter rates other than in a

manner that uniformly impacts all customers within the district, any municipality that is a member of the
regional water district may seek commission review of the proposed rate change. In order for the proposed rate
change to take effect, the commission must determine that the proposed rates are cost-based and that they are not
unduly discriminatory.

(c) A regional water district shall adopt and enforce quality of water service standards consistent with the
commission’s administrative rules.

(d) With respect to regional water districts, the 15 percent benchmark employed in this section shall be
calculated in relation to an average of the regional water district’s relevant rates as determined by the public
utilities commission.

VII. (a) A homeowners association, including but not limited to a condominium unit owners association, shall
not be considered a public utility under this title by virtue of providing water service if:

(1) The service is furnished only to members of the association or the occupants of their residential units;
and

(2) The association is organized on a not-for-profit basis and is democratically controlled by the owners of
the residential units and not the developer or subdivider thereof.

(5) Such a homeowners association is one consumer for purposes of paragraph I, and its individual members
or their lessees shall not be treated as individual consumers.

Source. 1913, 145:1. 1917, 76:1. PL 236:5. RL 285:5. 1951, 203:9 par. 4. RSA 362:4. 1957, 33:1. 1971, 333:1.
1973, 546:1. 1982, 134:1. 1929, 240:1. 1992, 170:1. 1993, 248:1. 2001, 237:2. 2002, 141:4, 52; 174:3. 2003,
178:15; 281:12. 2007, 25:2, eff. May 11, 2007.
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TITLE XXXIV Page 112

PUBLIC UTILITIES

CHAPTER 362-A
LIMITED ELECTRICAL ENERGY PRODUCERS ACT

Section 362-A:i

362-A:1 Declaration ofPurpose. — It is found to be in the public interest to provide for small scale and
diversified sources of supplemental electrical power to lessen the state’s dependence upon other sources which
may, from time to time, be uncertain. It is also found to be in the public interest to encourage and support
diversified electrical production that uses indigenous and renewable fuels and has beneficial impacts on the
environment and public health. It is also found that these goals should be pursued in a competitive environment
pursuant to the restructuring policy principles set forth in RSA 374-f:3. It is further found that net energy
metering for eligible customer-generators may be one way to provide a reasonable opportunity for small
customers to choose interconnected self generation, encourage private investment in renewable energy
resources, stimulate in-state commercialization of innovative and beneficial new technology, enhance the future
diversification of the state’s energy resource mix, and reduce interconnection and administrative costs.

Source. 1978, 32:1. 1994, 362:2. 1998, 261:1, ciT. Aug. 25, 1998. 2010, 143:1, eff. Aug. 13, 2010.

Section 362-A:1-a

362-A:1-a Definitions. — In this chapter:
I. “Bio-oil” means a liquid renewable fuel derived from vegetable oils, animal fats, wood, straw, forestry

byproducts, or agricultural byproducts using noncombustion thermal, chemical, or biological processes,
including, but not limited to, distillation, gasification, hydrolysis, or pyrolysis, but not including anaerobic
digestion, composting, or incineration.

I-a. “Bio synthetic gas” means a gaseous renewable fuel derived from vegetable oils, animal fats, wood, straw,
forestry byproducts, or agricultural byproducts using noncombustion thermal, chemical, or biological processes,
including, but not limited to, distillation, gasification, hydrolysis, or pyrolysis, but not including anaerobic
digestion, composting, or incineration.

I-b. “Biodicscl” means a renewable diesel fuel substitute that is composed ofmono-alkyl esters oflong chain
fatty acids, is derived from vegetable oils or animal fats, and meets the requirements of the American Society for
Testing and Materials (A$TM) specification D675 1.

I-c. “Cogeneration facility” means a facility which produces electric energy and other forms ofuseful energy,
such as steam or heat, which are used for industrial, commercial, heating, or cooling purposes.

I-d. “Combined heat and power system” means a new system installed after July 1 , 201 1 , that produces heat
and electricity from one fuel input using an eligible fuel, without restriction to generating technology, has an
electric generating capacity rating of at least one kilowatt and not more than 30 kilowatts and a fuel system
efficiency ofnot less than 80 percent in the production ofheat and electricity, or has an electric generating
capacity greater than 30 kilowatts and not more than one megawatt and a fuel system efficiency of not less than
65 percent in the production of heat and electricity. Fuel system efficiency shall be measured as usable thermal
and electrical output in BTUs divided by fuel input in BTUs.

II. “Commission” means the New Hampshire public utilities commission.
11-a. “Electricity suppliers” has the same meaning as in RSA 374-F:2, II.
TI-b. “Eligible customer-generator” or “customer-generator” means an electric utility customer who owns,

operates, or purchases power from an electrical generating facility either powered by renewable energy or which
employs a heat led combined heat and power system, with a total peak generating capacity of up to and
including one megawatt, that is located behind a retail meter on the customer’s premises, is interconnected and
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qualify if such incremental generation meets the qualifications of this paragraph and is metered separately from
the nonqualifying facility.

TI-c. “Eligible fuel” means natural gas, propane, wood pellets, hydrogen, or heating oil when combusted with
a burner, including air emission standards for the device using the approved fuel.

II-d. “Heat led” means that the combined heat and power system is operated in a manner to satisfy the heat
usage needs of the customer-generator.

III. “Limited producer” or “limited electrical energy producer” means a qualifying small power producer or a
qualifying cogenerator, with a total capacity of not more than 5 megawatts.

111-a. “Net energy metering” means measuring the difference between the electricity supplied over the electric
distribution system and the electricity generated by an eligible customer-generator which is fed back into the
electric distribution system over a billing period.

Iv. “Person” means any individual, partnership, association, corporation, governmental unit or agency or any
combination thereof.

V. “Primary energy source” means the fuel or fuels used for the generation of electric energy, except that such
term does not include the minimum amounts of fuel required for ignition, startup, testing, flame stabilization, or
control uses or the minimum amounts of fuel required to alleviate or prevent unanticipated equipment outages or
emergencies directly affecting the public health, safety or welfare which would result from electric power
outages.

VI. “Qualifying cogeneration facility” means a cogeneration facility which the commission determines meets
such requirements, including requirements respecting minimum size, fuel use and fuel efficiency, as the
commission may prescribe and which is owned by a person not primarily engaged in the generation or sale of
electric power, other than electric power solely from cogeneration facilities or small power production facilities.

VII. “Qualifying cogenerator” means the owner or operator of a qualifying cogeneration facility.
Vu-a. “Qualifying facility” means either or both of a qualifying small power production facility or qualifying

cogeneration facility.
VIII. “Qualifying small power producer” means the owner or operator of a qualifying small power production

facility.
TX. “Qualifying small power production facility” means a small power production facility which the

commission determines meets such requirements, including requirements respecting fuel use, fuel efficiency and
reliability, as the commission may prescribe and which is owned by a person not primarily engaged in the
generation or sale of electric power, other than electric power solely from cogeneration facilities or small power
production facilities.

X. “Small power production facility” means a facility which produces electric energy solely by the use, as a
primary energy source, ofbiomass, waste, renewable resources, bio-oil, bio synthetic gas, biodiesel, or any
combination thereof and which has a power production capacity which, together with any other facility located
at the same site, as determined by the commission, is not greater than 30 megawatts.

Source. 1983, 395:1. 1989, 211:1. 1998, 261:2-4. 2006, 294:1, 2. 2007, 174:1, eff. Aug. 17, 2007. 2010, 143:2,
eff. Aug. 13, 2010. 2011, 168:1, 2, eff. July 1, 2011. 2013, 266:1, eff. July 24, 2013. 2014, 130:2, eff. Aug. 15,
2014.

Section 362-A:2

362-A:2 Exemptions. — Qualifying small power producers and qualifying cogenerators shall be exempt from
all rules and statutes relative to electric utility rates or relative to the financial or organizational regulation of
electric utilities.

Source. 1978, 32:1. 1983, 395:2, eff. Aug. 21, 1983.

Section 362-A:2-a
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I. A limited producer of electrical energy shall have the authority to sell its produced electrical energy to 0age 114

more than 3 purchasers other than the franchise electric utility, unless additional authority to sell is otherwise
allowed by statute or commission order. Such purchaser may be any individual, partnership, corporation, or
association. The commission may authorize a limited producer, including eligible customer-generators, to sell
electricity at retail, either directly or indirectly through an electricity supplier, within a limited geographic area
where the purchasers of electricity from the limited producer shall not be charged a transmission tariff or rate for
such sales if transmission facilities or capacity under federal jun sdiction are not used or needed for the
transaction. The public utilities commission shall review and approve all contracts concerning a retail sale of
electricity pursuant to this section. The public utilities commission shall not set the terms of such contracts but
may disapprove any contract which in its judgment:

(a) fails to protect both parties against excessive liability or undue risk, or
(b) Entails substantial cost or risk to the electric utility in whose franchise area the sale takes place, or
(c) Is inconsistent with the public good.

II. Upon request ofa limited producer, any franchised electrical public utility in the transmission area shall
transmit electrical energy from the producers facility to the purchaser’s facility in accordance with the
provisions of this section. The producer shall compensate the transmitter for all costs incurred in wheeling and
delivering the current to the purchaser. The public utilities commission must approve all such agreements for the
wheeling of power and retains the right to order such wheeling and to set such terms for a wheeling agreement
including price that it deems necessary. The public utilities commission or any party involved in a wheeling
transaction may demand a full hearing before the commission for the review ofany and all ofthe terms of a
wheeling agreement.

III. Before ordering an electric utility to wheel power from a limited electric producer or before approving any
agreement for the wheeling ofpower, the public utilities commission must find that such an order or agreement:

(a) is not likely to result in a reasonably ascertainable uncompensated loss for any party affected by the
wheeling transaction.

(5) Will not place an undue burden on any party affected by the wheeling transaction.
(c) Will not unreasonably impair the reliability of the electric utility wheeling the power.
(d) Will not impair the ability of the franchised electric utility wheeling the power to render adequate

service to its customers.

Source. 1979, 411:1. 199$, 261:5, eff. Aug. 25, 199$.

Section 362-A:3

362-A:3 Purchase of Output of Limited Electrical Energy Producers by Public Utilities. —

I. The entire output of electric energy of such limited electrical energy producers, if offered for sale to the
electric utility, shall be purchased by the electric public utility which serves the franchise area in which the
installations of such producers are located.

II. No purchases and related transactions involving qualifying facilities shall take place under RSA 362-A:3
or RSA 362-A:4 in any location where retail electric competition is certified to exist pursuant to RSA 3$:36,
unless such purchase or related transaction is pursuant to:

(a) Commission orders or agreements providing for qualifying facility power sales existing prior to such
certification;

(b) Negotiated qualifying facility power purchase contracts existing prior to such certification; or
(c) Commission orders or agreements resulting from the renegotiation of orders, agreements, or contracts

referenced in subparagraphs (a) and (b).

Source. 197$, 32:1. 1979, 411:2. 1983, 395:3. 199$, 261:6, eff. Aug. 25, 199$.

Section 362-A:4
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362-A:4 Payment by Public Utilities for Purchase of OutputuiPti1
in accordance with the provisions of this chapter shall pay rates per kilowatt hour to be set from time to time Wy
the commission. Such rates shall be based on the purchasing utility’s avoided costs. The commission may set
long term rates which shall, at the option ofthe qualifying small power producer or qualifying cogenerator, be
based on the purchasing utility’s avoided costs either calculated for the time of delivery or calculated for a
specified term at the time the qualifying small power producer or qualifying cogenerator agrees to be obligated
to deliver for the specified term. Nothing in this section shall limit the authority of any electric utility or any
qualifying small power producer or qualifying cogenerator to agree to a rate for any purchase which differs from
the rate or terms or conditions which would otherwise be required by the commission. No payments or rates
shall be required by this section in locations where retail electric competition is certified to exist pursuant to
RSA 38:36, unless such payments or rates are pursuant to an arrangement authorized by RSA 362-A:3.

Source. 1978, 32:1. 1983, 395:4. 1992, 261:7, eff. Aug. 25, 1998.

Section 362-A:4-a

362-A:4-a Additions to Capacity of Small Power Production Facilities. — Any qualifying small power
production facility already subject to rates established by order of the commission may increase its capacity and
energy or energy, provided it continues to be a small power production facility. Any capacity additions and the
associated energy additions or the energy additions to such qualifying small power production facility shall be
purchased in accordance with applicable law and may be purchased under a contract. Such capacity addition and
associated energy additions or energy additions shall not be purchased under the rates established by existing
orders ofthc commission. Such rates and orders shall otherwise remain applicable to the qualifying small power
production facility.

Source. 1 989, 2 1 1 :2, eff. July 2 1 , 1989.

Section 362-A:4-b

362-A:4-b Buyout ofExisting Rate Orders. — [Repealed 1998, 261 : 15, eff. Aug. 25, 1998.]

Section 362-A:4-c

362-A:4-c Consideration by the Commission. —

I. The commission shall independently and expeditiously consider any mutually acceptable agreement for the
buydown, buyout, or renegotiation of any existing commission order providing for qualifying facility power
sales or power purchase agreement regardless of the status of any other such pending renegotiations.

II. The commission shall not approve any buyout of a listed facility prior to July 1, 2000. The commission
shall not approve any buyout of a listed facility until competition is certified to exist in at least 70 percent of the
state pursuant to RSA 38:36.

III. The commission shall not approve any renegotiation which places restrictions on selling the output of the
qualifying facility in a competitive generation market pursuant to RSA 3 74-f.

Iv. The commission shall not approve any renegotiation of a commission order providing for power sales
from a listed facility if, for any calendar year prior to 2006, that renegotiation would reduce the total number of
kilowatt hours being purchased annually at predetermined prices from all listed facilities to less than 80 percent
of the base listed-facility kilowatt hours for that calendar year.

V. In this section:
(a) “Base listed-facility kilowatt hours for that calendar year” means the total number of kilowatt hours

which would have been purchased during the calendar year from all listed facilities if the renegotiated rate
orders for all such listed facilities pending before the commission as of January 1 , 1 998 had been approved.

(b) “Buyout” means any modification of any existing commission order providing for power sales from a
listed facility that (i) changes the termination date of that order to an earlier date, unless the modified
termination date is not earlier than the termination date in the renegotiated buydown for that listed facility which
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output of the facility covered by the rate order. Page 116

(c) “Listed facility” means any of the 5 wood-fired qualifying facilities having rate orders which, as of
January 1 , 1 998, provide the right to sell at least 10 megawatts of capacity and associated energy to Public
Service Company ofNew Hampshire.

Source. 1994, 362:13. 1998. 261:2, eff. Aug. 25, 1998.

Section 362-A:4-d

362-A:4-d Retention of Savings by Electric Utility. — An electric utility that is party to an approved
renegotiation of a commission order under RSA 362-A:4-c shall be entitled to retain 20 percent of the savings
resulting from such renegotiation.

Source. 2000, 249:1. 2001, 29:8, eff. May 22, 2001.

Section 362-A:5

362-A:5 Settlement of Disputes. — Any dispute arising under the provisions of this chapter may be referred
by any party to the commission for adjudication.

Source. 1978, 32:1. 1983, 395:4, eff. Aug. 21, 1983.

Section 362-A:6

362-A:6 Tax Exemption for Qualifying Small Power Production Facilities and Qualifying Cogeneration
Facilities. — [Repealed 1997, 294:3, eff. March 1, 1997.]

Section 362-A:6-a

362-A:6-a Payment in Lieu of Tax Agreements for Renewable Generation Facilities. — The ownei; or a
lessee responsible for payment of taxes, of a renewable generation facility and the municipality in which the
facility is located may enter into a voluntary agreement to make a payment in lieu of taxes, pursuant to RSA
72:74.

Source. 2006, 294:7, eff. April 1, 2006.

Section 362-A:7

362-A:7 Hydroelectric Fund Authorized. — Any town or city may establish a hydroelectric fund to hold a
portion ofthe revenue received from its hydroelectric plant. The hydroelectric fund may be established by a
majority vote at an annual or special town meeting or majority vote of the city council. If established, the town
or city treasurer shall have custody of the hydroelectric fund, and shall pay out the same upon orders of the
selectmen or city council, after the specified sum to be withdrawn has been authorized by a majority vote at an
annual or special town meeting or majority vote of the city council. Money from this fund may be used for any
purpose for which the town or city may appropriate money.

Source. 1985, 145:1, eff. May 20, 1985.

Section 362-A:8

362-A:8 Payment Obligations; Public Utilities. —

I. The purpose of this section is to codify existing law on regulatory obligations of public utilities for the
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II. (a) Energy or energy and capacity provided by qualifying small power producers and qualifying
cogenerators under commission orders or negotiated power purchase contracts are part of the energy mix relied
on by the commission to serve the present and future energy needs of the state. The rates established in orders by
the commission for the purchase of energy or energy and capacity from qualifying small power producers and
qualifying cogenerators under this chapter or under applicable federal law exist under the legislative and
regulatory authority of the state and shall be deemed a state approved legally enforceable obligation.

(b) The commission shall, in all decisions affecting qualifying small power producers and qualifying
cogenerators, consider the following factors in its decisions:

(1) The economic impact upon the state, including, but not limited to, job loss or creation through the
utilization of indigenous fuels for electric generation.

(2) The community impact including, but not limited to, property tax payments and job creation.
(3) Enhanced energy security by utilizing mixed energy sources, including indigenous and renewable

electrical energy production.
(4) Potential environmental and health-related impacts.
(5) The impact on electric rates.

III. The invalidity of any part of this section shall not destroy the section as a whole if its general purpose can
be accomplished, notwithstanding any such invalidity.

Source. 1988, 174:1. 1994, 362:3. 1998, 261:9, eff. Aug. 25, 1992.

Section 362-A:9

362-A:9 Net Energy Metering. —

I. Standard tariffs providing for net energy metering shall be made available to eligible customer-generators
by each electric distribution utility in conformance with net metering rules adopted and orders issued by the
commission. Each net energy metering tariff shall be identical, with respect to rates, rate structure, and charges,
to the tariffunder which a customer-generator would otherwise take default generation supply service from the
distribution utility. Such tariffs shall be available on a first-come, first-served basis within each electric utility
service area under the jurisdiction of the commission until such time as the total rated generating capacity owned
or operated by eligible customer-generators totals a number equal to 100 megawatts, with 50 megawatts of the
100 megawatts allocated to the 4 electric distribution utilities that were subject to the commission’s jurisdiction
in 2010 multiplied by each such utility’s percentage share of the total 2010 annual coincident peak energy
demand distributed by those 4 utilities, and 50 megawatts of the 100 megawatts allocated to the state’s 3
investor-owned electric distribution utilities, multiplied by each such utility’s percentage share of the total 2010
annual coincident peak energy demand distributed by those 3 utilities, all to be determined by the commission
and to be utilized by eligible customer-generators located within each such utilities’ service territory. Eighty
percent of each utility’s share of the 50 megawatts shall be apportioned to facilities with a total generating
capacity of not more than 100 kilowatts and 20 percent to facilities with a total generating capacity in excess of
1 00 kilowatts, but no greater than one megawatt. The 50 megawatts of capacity shall be made available to
eligible customer-generators until such time as commission approved alternative net metering tariffs approved
by the commission become available. No more than 4 megawatts of such total rated generating capacity shall be
from a combined heat and power system as defined in R$A 362-A: 1 -a, I-d.

[Paragraph I-a repealed by 20 1 6, 33 :3 effective as provided by 20 1 6, 33:4.]

I-a. No person, owner, developer, installer of an eligible customer-generator facility, business organization, or
any subsidiary thereof, shall reserve capacity space in the net metering interconnection queue of more than 20
percent of the total net metering utility-specific allocation pursuant to this section, and the creation of multiple
business organizations, including a person, as defined in RSA 366: 1 , I, by the same shall not defeat this
requirement. On a weekly basis each utility shall make public on its website its total net metering allocation, its
reserved net metering capacity, and its installed and operating net metering capacity. For project applications of
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certification of compliance with the 20 percent requirement, all persons involved in such an application shall Page 118

sign the certification of compliance, and no application shall be processed where one or more persons involved
in the application did not sign the certification of compliance.

IL Competitive electricity suppliers registered under RSA 374-F:7 may determine the terms, conditions, and
prices under which they agree to provide generation supply to and purchase net generation output from eligible
customer-generators.

III. Metering shall be done in accordance with normal metering practices. A single net meter that shows the
custome?s net energy usage by measuring both the inflow and outflow of electricity internally shall be the extent
of metering that is required at facilities with a total peak generating capacity of not more than 100 kilowatts. A
bi-directional metering system that records the total amount of electricity that flows in each direction from the
customer premises, either instantaneously or over intervals of an hour or less, shall be required at facilities with
a total peak generating capacity of more than 100 kilowatts. Customer-generators shall not be required to pay for
the installation of net meters, but shall pay for the installation of all bi-directional metering systems as outlined
in utility interconnection tariffs or rules.

Iv. (a) For facilities with a total peak generating capacity of not more than 100 kilowatts, when billing a
customer-generator under a net energy metering tariff that is not time-based, the utility shall apply the
custome?s net energy usage when calculating all charges that are based on kilowatt hour usage. Customer net
energy usage shall equal the kilowatt hours supplied to the customer over the electric distribution system minus
the kilowatt hours generated by the customer-generator and fed into the electric distribution system over a
billing period.

(b) For facilities with a total peak generating capacity of more than 100 kilowatts, the customer-generator
shall pay all applicable charges on all kilowatt hours supplied to the customer over the electric distribution
system, less a credit on default service charges equal to the metered energy generated by the customer-generator
and fed into the electric distribution system over a billing period.

V. When a customer-generator’s net energy usage is negative (more electricity is fed into the distribution
system than is received) over a billing period, such surplus shall either:

(a) Be credited to the customer-generator’s account on an equivalent basis for use in subsequent billing
cycles as a credit against the customer’s net energy usage or bill in a manner consistent with either subparagraph
IV(a) or IV(b), as applicable; or

(b) Except as provided in paragraph VI, the customer-generator may elect to be paid or credited by the
electric distribution utility for its excess generation at rates that are equal to the utility’s avoided costs for energy
and capacity to provide default service as determined by the conimission consistent with the requirements of the
Public Utilities Regulatory Policy Act of 1978 (PURPA). The commission shall determine reasonable conditions
for such an election, including the frequency of payment and how often a customer-generator may choose this
option versus the option in subparagraph (a).

VI. Instead of the option in subparagraph V(b), an electric distribution utility providing default service to
customer-generators may voluntarily elect, annually, on a generic basis, by notification to the commission, to
purchase or credit such excess generation from customer-generators at a rate that is equal to the generation
supply component of the applicable default service rate, provided that payment is issued at least as often as
whenever the value of such credit, in excess of amounts owed by the customer-generator, is greater than $50.

VII. A distribution utility may perform an annual calculation to determine the net effect this section had on its
default service and distribution revenues and expenses in the prior calendar year. The method ofperforming the
calculation and applying the results, as well as a reconciliation mechanism to collect or credit any such net
effects with appropriate carrying charges and credits applied, shall be determined by the commission.

VIII. Notwithstanding other provisions of this section, the commission may establish, on a utility-specific or
generic basis, a methodology by which customer-generators may be provided service under time-based, net
energy metering tariffs. The methodology shall specify how a customer’s energy usage and generation shall be
metered, how net energy usage shall be calculated and any applicable charges applied, and how excess
generation shall be credited, consistent with size limits and the terms and conditions and intent of this section
and other requirements of state and federal law.

Ix. Renewable energy credits shall remain the property of the customer-generator until such credits are sold
or transferred. If an electric distribution utility acquires renewable energy credits from a customer-generator in
conjunction with purchasing excess generation, it may apply such generation and credits to its renewable energy
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x. The commission shall adopt rules, pursuant to RSA 541-A, to: Page 119

(a) Establish reasonable interconnection requirements for safety, reliability, and power quality as it
determines the public interest requires. Such rules shall not exceed applicable test standards of the American

: National Standards Institute (ANSI) or Underwriters Laboratory (UL); and
(b) Implement the provisions ofthis section.

XI. The commission may by order, after notice and hearing:
(a) Waive any of the limitations set forth in this chapter for targeted net energy metering arrangements that

are part of a utility strategy to minimize distribution or other costs; and
(5) Implement any utility-specific provisions authorized under this section.

XII. Once the commission has established standards for equipment used by eligible customer-generators,
electric distribution utilities shall not require any additional standards or testing for transmission equipment as a
condition of net energy metering.

XIII. Customer-generators shall be responsible for all costs associated with interconnection with the
distribution system.

XIV. (a) A customer-generator may elect to become a group host for the purpose of reducing or otherwisecontrolling
the energy costs of a group of customers who are not customer-generators. The group of customers

shall be default service customers of the same electric distribution utility as the host. The host shall provide a listof
the group members to the commission and the electric distribution utility and shall certify that all members of

the group have executed an agreement with the host regarding the utilization of kilowatt hours produced by the
eligible facility and that the total historic annual load ofthe group members together with the host exceeds theprojected

annual output ofthe host’s facility. The commission shall verify that these group requirements have
been met, shall review the executed agreements for compliance with this section, and shall register the group
host. The commission shall establish the process for registering hosts, including periodic re-registration, and the
process by which changes in membership are allowed and administered. Net metering tariffs under this section
shall not be made available to a customer-generator group host until such host is registered by the commission.

(b) Except as provided in subparagraph (c), the provisions of this section shall apply to a group host as a
customer-generator.

(c) Notwithstanding paragraph V, a group host shall be paid for its surplus generation at the end of each
billing cycle at rates consistent with the credit the group host receives relative to its own net metering under
either subparagraph IV(a) or (b) or alternative tariffs that may be applicable pursuant to paragraph XVI. On an
annual basis, the electric distribution utility shall calculate a payment adjustment if the host’s surplus generation
for which it was paid is greater than the group’s total electricity usage during the same time period. The
adjustment shall be such that the resulting compensation to the host for the amount that exceeded the group’s
total usage shall be at the utility’s avoided cost or its default service rate in accordance with subparagraph V(b)
or paragraph VI or alternative tariffs that may be applicable pursuant to paragraph XVI. The utility shall pay or
bill the host accordingly.

(d) Group hosts shall be responsible for any costs necessary to upgrade a utility’s information systems in
order to implement this paragraph, as determined by the commission.

(e) The commission is authorized to assess fines against, revoke the registration of and prohibit from doing
business in the state, any group host which violates the requirements of this paragraph and rules adopted
pursuant to this paragraph.

xv. Standard tariffs that are available to eligible customer-generators under this section shall terminate on
December 3 1 , 2040 and such customer-generators shall transition to tariffs that are in effect at that time.

XVI. No later than 3 weeks after the effective date of this paragraph, the commission shall initiate a
proceeding to develop new alternative net metering tariffs, which may include other regulatory mechanisms and
tariffs for customer-generators, and determine whether and to what extent such tariffs should be limited in their
availability within each electric distribution utility’s service territory. In developing such alternative tariffs and
any limitations in their availability, the commission shall consider: the costs and benefits of customer-generator
facilities; an avoidance of unjust and unreasonable cost shifting; rate effects on all customers; alternative rate
structures, including time based tariffs pursuant to paragraph VIII; whether there should be a limitation on the
amount of generating capacity eligible for such tariffs; the size of facilities eligible to receive net metering
tariffs: timely recovery oflost revenue by the utility using an automatic rate adjustment mechanism; and electric
distribution utilities’ administrative processes required to implement such tariffs and related regulatory
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mechanisms. The commission may waive or modify specific size
net metering specified in paragraphs I, III, IV V, and VI that it finds to be just and reasonable in the adoption 20

a]ternative tariffs for customer-generators. The commission may approve time and/or size limited pilots of
alternative tariffs.

XVII. The commission shall issue an order initially approving or adopting such alternative tariffs, which may
be subject to change or adjustment from time to time, within 10 months of the effective date ofthis paragraph.

XVIII. If any utility reaches any cap for net metering under paragraph I before alternative tariffs are approved
or adopted pursuant to paragraph XVII, eligible customer-generators may continue to interconnect under
temporary net metering tariffs under the same terms and conditions as net metering under the 1 00 megawatt cap,
except that such customer-generators shall transition to alternative tariffs once they are approved or adopted for
their utility pursuant to paragraph XVII.

Source. 1998, 261:10. 2000, 148:1, 2. 2007, 174:2-4, eff. Aug. 17, 2007. 2010, 143:3, eff. Aug. 13, 2010. 2011,
168:3, eff. July 1, 2011. 2012, 59:1, eff. July 13. 2012. 2013, 266:2, eff. July 24, 2013. 2016, 31:3-5; 33:1-3, eff.
May 2, 2016.
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PUBLIC UTILITIES

CHAPTER 362-f
ELECTRIC RENEWABLE PORTfOLIO STANDARD

Section 362-F:1

362-F:i Purpose. — Renewable energy generation technologies can provide fuel diversity to the state and
New England generation supply through use of local renewable fuels and resources that serve to displace and
thereby lower regional dependence on fossil fuels. This has the potential to lower and stabilize future energy
costs by reducing exposure to rising and volatile fossil fuel prices. The use of renewable energy technologies
and fuels can also help to keep energy and investment dollars in the state to benefit our own economy. In
addition, employing low emission forms of such technologies can reduce the amount of greenhouse gases,
nitrogen oxides, and particulate matter emissions transported into New Hampshire and also generated in the
state, thereby improving air quality and public health, and mitigating against the risks of climate change. It is
therefore in the public interest to stimulate investment in low emission renewable energy generation
technologies in New England and, in particular, New Hampshire, whether at new or existing facilities.

Source. 2007, 26:2, eff. July 10, 2007.

Section 362-F:2

362-F:2 Definitions. — In this chapter:
I. ‘Begun operation” means the date that a facility, or a capital addition thereto, for the purpose of repowering

to renewable energy is first placed in service for purposes of the implementing regulations of the Internal
Revenue Code of 1 986, as amended.

II. “Biomass fuels” means plant-derived fuel including clean and untreated wood such as brush, stumps,
lumber ends and trimmings, wood pallets, bark, wood chips or pellets, shavings, sawdust and slash, agricultural
crops, biogas, or liquid biofuels, but shall exclude any materials derived in whole or in part from construction
and demolition debris.

III. “Certificate” means the record that identifies and represents each megawatt-hour generated by a renewable
energy generating source under RSA 362-F :6.

Iv. “Commission” means public utilities commission.
V. “Customer-sited source” means a source that is interconnected on the end-use customer’s side of the retail

electricity meter in such a manner that it displaces all or part of the metered consumption of the end-use
customer.

VI. “Default service” means electricity supply that is available to retail customers who are otherwise without
an electricity supplier as defined in RSA 374-F:2, I-a.

VII. “Department” means the department of environmental services.
VIII. “Eligible biomass technologies” means generating technologies that use biomass fuels as their primary

fuel, provided that the generation unit:
(a) Has a quarterly average nitrogen oxide (NOx) emission rate of less than or equal to 0.075 pounds/million

British thermal units (lbs/Mmbtu), and either has an average particulate emission rate of less than or equal to
0.02 lbs/Mmbtu as measured and verified under RSA 362-F: 12 or is participating in a plan approved by the
department under RSA 362-F: 1 1 , IV for reductions in particulate matter emissions from other emission sources
comparable to the difference between the generation unit’s particulate matter emissions rate and the 0.02
lbs/Mrnbtu rate; and

(b) Uses any fuel other than the primary fuel only for start-up, maintenance, or other required internal needs.
TX. “End-use customer” means any person or entity that purchases electricity supply at retail in New
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(a) A generating facility taking station service at wholesale from the regional market administered by the Page 122

independent system operator (ISO-New England) or self-supplying from its other generating stations; and
(b) Prior to January 1 , 20 10, a customer who purchases retail electricity supply, other than default service

under a supply contract executed prior to January 1 , 2007.
x. “Historical generation baseline” means:

(a) The average annual electrical production from a facility other than hydroelectric, stated in megawatt-
hours, for the 3 years 2004 through 2006, or for the first 36 months after the facility began operation if that date
is after December 3 1 , 200 1 ; provided that the historical generation baseline shall be measured regardless of
whether or not the emissions from the facility during the baseline period meets emissions requirements of the
class.

(b) The average annual production of a hydroelectric facility from the later of January 1 , 1986 or the date of
first commercial operation through December 3 1, 2005. Ifthc hydroelectric facility experienced an upgrade or
expansion during the historical generation baseline period, actual generation for that entire period shall be
adjusted to estimate the average annual production that would have occurred had the upgrade or expansion been
in effect during the entire historical generation baseline period.

XI. “Methane gas” means biologically derived methane gas from anaerobic digestion of organic materials
from such sources as yard waste, food waste, animal waste, sewage sludge, septage, and landfill waste.

XII. “New England control area” means the term as defined in ISO-New England’s transmission, markets and
services tariff, FERC electric tariffno. 3, section II.

XIII. “Primary fuel” means a fuel or fuels, either singly or in combination, that comprises at least 90 percent
of the total energy input into a generating unit.

XIV. “Provider of electricity” means a distribution company providing default service or an electricity
supplier as defined in R$A 374-F:2, II, but does not include municipal suppliers.

xv. “Renewable energy source,” “renewable source,” or “source” means a class I, II, III, or IV source of
electricity or a class I source of useful thermal energy. An electrical generating facility, while selling its
electrical output at long-term rates established before January 1 , 2007 by orders of the commission under RSA
362-A:4, shall not be considered a renewable source.

XV-a. “Useful thermal energy” means renewable energy delivered from class 1 sources that can be metered
and that is delivered in New Hampshire to an end user in the form of direct heat, steam, hot water, or other
thermal form that is used for heating, cooling, humidity control, process use, or other valid thermal end use
energy requirements and for which fuel or electricity would otherwise be consumed.

XVI. “Year” means a calendar year beginning January 1 and ending December 3 1.

Source. 2007, 26:2. 2008, 113:5, eff. Aug. 2, 2008; 368:3, eff. July 11, 2008. 2012, 272:1, 2, eff. June 19, 2012.

Section 362-F :3

362-F:3 Minimum Electric Renewable Portfolio Standards. — For each year specified in the table below,
each provider of electricity shall obtain and retire certificates sufficient in number and class type to meet or
exceed the following percentages of total megawatt-hours of electricity supplied by the provider to its end-use
customers that year, except to the extent that the provider makes payments to the renewable energy fund under
RSA 362-F:10, IT:

2008 2009 2010 2011 2012 2013 2014 2015 202S
and
thereafter

Class I 0.0% 0.5% 1% 2% 3% 3.8% 5% 6% 15% (*)

Class II 0.0% 0.0% 0.04% 0.08% 0.13% 0.2% 0.3% 0.3% 0.3%

Class III 3.5% 4.5% 5.5% 6.S% 1.4% 1.S% 3.0% 8.0% 8.0%

Class IV 0.5% 1% 1% 1% 1% 1.3% 1.4% 1.5% 1.5%
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*Class I increases an additional 0.9 percent per year from 2015 through 2025. A set percentage of the class ge 123

totals shall be satisfied annually by the acquisition of renewable energy certificates from qualifying renewable
energy technologies producing useful thermal energy as defined in RSA 362-f:2, XV-a. The set percentage shall
be 0.4 percent in 2014, 0.6 percent in 2015, 1.3 percent in 2016, and increased annually by 0.1 percent per year
from 2017 through 2023, after which it shall remain unchanged. Classes II-IV remain at the same percentages
from 2015 through 2025 except as provided in RSA 362-F:4, V-VI.

Source. 2007, 26:2, eff. July 10, 2007. 2012, 272:3, eff. June 19, 2012. 2013, 272:1, eff. July 24, 2013; 279:7,
eff. July 27, 2013.

Section 362-f :4

362-F:4 Electric Renewable Energy Classes. —

I. Class I (New) shall include the production of electricity or useful thermal energy from any of the following,
provided the source began operation after January 1 , 2006, except as noted below:

(a) Wind energy.
(b) Geothermal energy, if the geothermal energy output is in the form of useful thermal energy only if the

unit began operation after January 1, 2013.
(c) Hydrogen derived from biomass fuels or methane gas.
(d) Ocean thermal, wave, current, or tidal energy.
(e) Methane gas.
(0 Eligible biomass technologies.
(g) Solar thermal energy; if the solar thermal energy output is in the form of useful thermal energy only if

the unit began operation after January 1 , 2013.
(h) Class II sources to the extent that they are not otherwise used to satisfy the minimum portfolio standards

of other classes.
(1) The incremental new production of electricity in any year from an eligible biomass or methane source or

any hydroelectric generating facility licensed or exempted by Federal Energy Regulatory Commission (FERC),
regardless of gross nameplate capacity, over its historical generation baseline, provided the commission certifies
demonstrable completion of capital investments attributable to the efficiency improvements, additions of
capacity, or increased renewable energy output that are sufficient to, were intended to, and can be demonstrated
to increase annual renewable electricity output. The determination of incremental production shall not be based
on any operational changes at such facility but rather on capital investments in efficiency improvements or
additions of capacity.

(I) The production of electricity from a class III or IV source that has begun operation as a new facility by
demonstrating that 80 percent of its resulting tax basis of the source’s plant and equipment, but not its property
and intangible assets, is derived from capital investment directly related to restoring generation or increasing
capacity including department permitting requirements for new plants. Such production shall not qualify for
class III or IV certificates. Commencing July 1 , 20 1 3, a class III source eligible as a class I source under this
subparagraph or subparagraph (i) may submit a notice to the commission electing to be a class III source instead
of a class I source. Once such notice is given, the production from such a source shall qualify for class 111
certificates, provided the source meets the other requirements of a class III eligible biomass technology.

(k) The production of electricity from any fossil-fueled generating facility that originally commenced
operation prior to January 1, 2006, if after January 1 , 2012 such facility co-fires with class I eligible biornass
fuels to displace the combustion of an amount of fossil fuels. The portion of the total electrical energy output
that qualifies as class I from a facility in a given time period shall be the fraction of electrical production derived
from the combustion of biornass fuels based on the heat input at the facility in that time period as determined by
the commission in consultation with the department. To qualify under this paragraph, the electricity generation
facility that co-fires with biomass fuels shall:

( 1) Either have a quarterly average nitrogen oxide (NOx) emission rate, as measured and verified under
RSA 362-F: 1 2, ofless than or equal to 0.075 pounds/million British thermal units (lbs/Mmbtu) or be a
participant in a plan approved by the department for reductions in NOx from other emission sources. The
quantity of reductions required shall be the fraction of electrical production derived from the combustion of
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NOx emissions rate and the 0.075 lbs/Mmbtu rate. The plan shall contain reductions, in the aggregate or Page 124

individually, in NOx emissions from other emission sources under the jurisdiction of the department and
demonstrate that the reductions will be quantifiable. The department shall expeditiously review the plan and, if
approved, provide such information as it deems relevant to the commission. The application submitted to the
commission under RSA 362-F: 1 1 shall inform the commission of the plan and the commission shall certify the
source in accordance with the plan approved by the department; and

(2) Either have an average particulate emission rate, as measured and verified under RSA 362-F: 1 2, of
less than or equal to 0.02 lbs/Mmbtu or be a participant in a plan approved by the department for reductions in
particulate matter emissions from emission sources owned by or affiliated with the co-firing entity. The quantity
of reductions required shall be the fraction of electrical production derived from the combustion of biomass
fuels, as determined under this paragraph, multiplied by the difference between the generation unit’s particulate
matter emissions rate and the 0.02 lbs/Mmbtu rate. The plan shall contain reductions, in the aggregate or
individually, in particulate matter emissions from other emission sources under the jurisdiction of the department
and demonstrate that the reductions will be quantifiable. The department shall expeditiously review the plan and,
if approved, provide such information as it deems relevant to the commission. The application submitted to the
commission under RSA 362-F: 11 shall inform the commission ofthe plan and the commission shall certify the
source in accordance with the plan approved by the department.

(1) Biomass renewable energy technologies producing useful thermal energy that began operation after
January 1, 2013 provided that:

(1) Ifthe unit is a biomass unit rated between 3 and 30 Mmbtu/hr design gross heat input, it shall have an
average particulate emission rate of less than or equal to 0. 10 lbs/Mmbm as measured and verified by
conducting and reporting the results of a one-time initial stack test in accordance with methods approved by the
department;

(2) If the unit is a biomass unit rated equal to or greater than 30 Mmbtu/hr design gross heat input, it shall
have an average particulate emission rate of less than or equal to 0.02 lbs/Mmbtu as measured and verified under
RSA 362-F:12;

(3) Ifthe unit is a biomass unit rated less than 100 Mmbtu/hr design gross heat input, best management
practices as determined by the department shall be implemented; and

(4) If the unit is a biomass unit rated equal to or greater than 100 Mmbm/hr design gross heat input, it
shall have a quarterly average NOx emission rate of less than or equal to 0.075 Mmbtu/hr as measured and
verified under RSA 362-F: 12; and

(5) If the unit is an upgrade or replacement to an existing source of thermal energy that used biomass as its
primary fuel source in its normal operation prior to January 1 , 201 3, then the unit shall be a combined heat and
power unit that provides district heating, and at least 80 percent ofthe resulting tax basis ofthe unit’s plant and
equipment, but not its property and intangible assets, shall be derived from capital investments directly related to
the upgrade or replacement and made on or after January 1 , 2013.

(m) The production ofbiodiesel, as defined in RSA 362-A: 1-a, I-b, by any facility in New Hampshire, may
be used to meet no more than 1/8 of a provider’s nonthermal class I requirements in any given year under RSA
362-F:3, provided all applicable air emission and water discharge standards are met by the facility producing the
biodiesel, the facility producing the biodiesel can document the sale ofthe biodiesel into the thermal energy
market, and there is documentation of end-user efficiency rating, or where such documentation is not
practicable, assuming the average end-user efficiency rating by customer class.

II. Class II (New Solar) shall include the production of electricity from solar technologies, provided the
source began operation after January 1 , 2006.

III. Class III (Existing Biomass/Methane) shall include the production of electricity from any of the following,
provided the source began operation prior to January 1 , 2006:

(a) Eligible biomass technologies having a gross nameplate capacity of 25 MWs or less.
(b) Methane gas.

IV. (a) Class IV (Existing Small Hydroelectric) shall include the production of electricity from hydroelectric
energy, provided the facility:

(1) Began operation prior to January 1 , 2006;
(2) When required, has documented applicable state water quality certification pursuant to section 401 of

the Clean Water Act for hydroelectric projects; and
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(A) Has a total nameplate capacity of 5 MWs or less as measured by the sum of the nameplate capacit 125

of all the generators at the facility and has actually installed both upstream and downstream diadromous fish
passages and such installations have been approved by the Federal Energy Regulatory Commission, or;

(B) Has a total nameplate capacity of one MW or less as measured by the sum of the nameplate
capacities of all generators at the facility, is in compliance with applicable Federal Energy Regulatory
Commission fish passage restoration requirements, and is interconnected with an electric distribution system
located in New Hampshire.

(b)(1) Notwithstanding subparagraph (a), the commission shall re-certify as class IV renewable energy
sources the facilities named in commission order numbers 24,940 and 24,952. These facilities are:

(A) The Canaan, Gorham, Hooksett, and Jackman hydroelectric facilities owned by Public Service
Company ofNew Hampshire, which had been previously certified by the commission on September 23, 2008;
and

(B) The North Gorham and Bar Mills projects owned by FPL Energy Maine Hydro, LEC which had
been previously certified by the commission on October 30, 2008.

(2) These facilities shall not qualify or be certified as class IV renewable energy sources after March 23,
2009, unless they meet the requirements of subparagraph (a). Such facilities shall be eligible for class IV
renewable energy certificates for all electricity generated between the effective date of each facility’s original
certification by the commission through March 23, 2009. Such certificates shall have the same validity as any
other class IV certificate issued under RSA 362-F, and may be sold, exchanged, banked, and utilized
accordingly.

V. For good cause, and after notice and hearing, the commission may accelerate or delay by up to one year,
any given year’s incremental increase in class I or II renewable portfolio standards requirement under RSA 362-
F:3.

VI. After notice and hearing, the commission may modify the class Ill and IV renewable portfolio standards
requirements under RSA 362-F:3 for calendar years beginning January 1 , 20 12 such that the requirements are
equal to an amount between 85 percent and 95 percent ofthe reasonably expected potential annual output of
available eligible sources after taking into account demand from similar programs in other states.

Source. 2007, 26:2, eff. July 10, 2007. 2009, 86:1, eff. June 10, 2009. 2012, 272:4-7, 9, eff. June 19, 2012.
2013, 272:2, eff. July 24, 2013; 279:8, eff. July 27, 2013. 2016, 122:1, eff. July 19, 2016.

Section 362-F:5

362-F:5 Commission Review and Report. — Commencing in January 2011, 201 8, and 2025 the commission
shall conduct a review ofthe class requirements in RSA 362-F:3 and other aspects ofthe electric renewable
portfolio standard program established by this chapter. Thereafter, the commission shall make a report of its
findings to the general court by November 1 , 20 11, 201 8, and 2025, respectively, including any
recommendations for changes to the class requirements or other aspects of the electric renewable portfolio
standard program. The commission shall review, in light of the purposes of this chapter and with due
consideration of the importance of stable long-term policies:

I. The adequacy or potential adequacy of sources to meet the class requirements ofRSA 362-F:3;
II. The class requirements of all sources in light of existing and expected market conditions;
III. The potential for addition of a thermal energy component to the electric renewable portfolio standard;
IV. Increasing the class requirements relative to classes I and II beyond 2025;
V. The possible introduction of any new classes such as an energy efficiency class or the consolidation of

existing ones;
VI. The timeframe and manner in which new renewable class I and II sources might transition to and be

treated as existing renewable sources and if appropriate, how corresponding portfolio standards of new and
existing sources might be adjusted;

VII. The experience with and an evaluation of the benefits and risks of using multi-year purchase agreements
for certificates, along with purchased power, relative to meeting the purposes and goals ofthis chapter at the
least cost to consumers and in consideration ofthe restructuring policy principles of RSA 374-F:3; and

VIII. Alternative methods for renewable portfolio standard compliance, such as competitive procurement
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Ix. The distribution ofthe renewable energy fund established in RSA 362-F:lO. Page 126

Source. 2007, 26:2. 2008, 368:2, eff. July 11, 2008.

Section 362-F:6

362-F:6 Renewable Energy Certificates. —

I. The electric renewable portfolio standard program established in this chapter shall utilize the regional
generation information system (GIS) of energy certificates administered by ISO-New England and the New
England Power Pool (NEPOOL) or their successors. If the regional GIS certificate tracking program
administered by the ISO-New England is no longer operational or accessible, the commission shall develop an
alternative certificate program, after public notice and hearing, designed to provide at least the same information
on the type and generation of renewable energy resources as the GIS certificate tracking program.

II. The commission shall establish procedures by which electricity and useful thermal energy production not
tracked by ISO-New England from customer-sited sources, including behind the meter production, may be
included within the certificate program, provided such sources are located in New Hampshire. The procedures
may include the aggregation of sources and shall be compatible with procedures of the certificate program
administrator, where possible. The production shall be monitored and verified by an independent entity
designated by the commission, which may include electric distribution companies, or by such other means as the
commission finds adequate in verifying that such production is occurring. For customer-sited sources under 15
kilowatts in capacity, the commission shall not require the independent monitors to perform an annual site visit,
and shall allow the owner of the customer-sited source to electronically report production monthly to an
independent monitor.

TI-a. The commission shall establish a methodology to estimate the total yearly production for customer-sited
sources that are net metered under RSA 362-A:9 and for which class I or TI certificates are not issued. For
purposes of estimation, the commission shall use a capacity factor rating of 20 percent for each installation and
shall keep class II production separate from class I production. Providers of electricity required to obtain and
retire certificates under RSA 362-F:3 shall receive an annual credit for such production. By February 28 of each
year, the commission shall compute and make public credit percentages that are equal to the estimated
production for the prior calendar year in each class divided by the total amount of electricity supplied by
providers of electricity to end-use customers in the prior calendar year, with the result converted to a percentage.
Each provider may then, at the time of its annual report filing under RSA 362-F:8, claim a class I and a class II
certificate credit equal to the credit percentage times the total megawatt-hours of electricity supplied by the
provider to its end-use customers the prior calendar year.

III. The commission shall designate in a timely manner New Hampshire eligible renewable sources together
with any conditions pursuant to this chapter to the certificate program administrator under paragraph I, with such
sources being the recipient of all certificates issued for purpose of this chapter.

Iv. (a) Certificates issued for purposes of complying with this chapter shall come from sources within the
New England control area unless the source is located in a synchronous control area adjacent to the New
England control area and the energy produced by the source is actually delivered into the New England control
area for consumption by New England customers. The delivery of such energy from the source into the New
England control area shall be verified by:

( 1) A unit-specific bilateral contract for sale and delivery of a source’s electrical energy to the New
England control area that is in place for the time period during which renewable certificates are generated;

(2) Confirmation from ISO-New England that the sale of the renewable energy was actually settled in the
ISO market system; and

(3) Confirmation through the North American Electric Reliability Corporation tagging system that the
import of energy into the New England control area actually occurred.

(b) The commission may impose such other requirements as it deems appropriate, including methods of
confirming actual delivery of the electrical energy into the New England control area.

V. A qualified producer ofuseful thermal energy shall provide for the metering ofuseful then;ial energy
produced in order to calculate the quantity of megawatt-hours for which renewable energy certificates are
qualified, and to report to the public utilities commission under rules adopted pursuant to RSA 362-F: 13.
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Source. 2007, 26:2, eff. July 10, 2007. 2009, 86:2, eff. June 10, 2009. 2012, 272:10, 11, eff. June 19, 2012.
2014, 130:1,eff.Aug. 15, 2014.

Section 362-F:7

362-F:7 Sale, Exchange, and Use of Certificates. —

I. A certificate may be sold or otherwise exchanged by the source to which it was initially issued or by any
other person or entity that acquires the certificate. A certificate may only be used once for compliance with the
requirements of this chapter. It may not be used for compliance with this chapter if it has been or will be used for
compliance with any similar requirements of another non-federal jurisdiction, or otherwise sold, retired,
claimed, or represented as part of any other electrical energy output or sale. Certificates shall only be used by
providers of electricity for compliance with the requirements of RSA 362-f:3 in the year in which the generation
represented by the certificate was produced, except that unused certificates of the proper class issued for
production during the prior 2 years may be used to meet up to 30 percent of a provider’s requirements for a
given class obligation in the current year of compliance.

II. Certificates from behind-the-meter distributed generation shall be initially issued to the owner of the
customer-sited source or its designee, regardless ofwhether the source has received assistance from the
renewable energy fund established in RSA 362-F:lO.

Source. 2007, 26:2, eff. July 10, 2007. 2012, 272:12, eff. June 19, 2012.

Section 362-F:8

362-F:8 Information Collection. — By July 1 of each year, each provider of electricity shall submit a report
to the commission, in a form approved by the commission, documenting its compliance with the requirements of
this chapter for the prior year. The commission may investigate compliance and collect any information
necessary to verify and audit the information provided to the commission by providers of electricity.

Source. 2007, 26:2, eff. July 10, 2007.

Section 362-F:9

362-F:9 Purchased Power Agreements. —

I. Upon the request of one or more electric distribution companies and after notice and hearing, the
commission may authorize such company or companies to enter into multi-year purchase agreements with
renewable energy sources for certificates, in conjunction with or independent of purchased power agreements
from such sources, to meet reasonably projected renewable portfolio requirements and default service needs to
the extent of such requirements, if it finds such agreements or such an approach, as may be conditioned by the
commission, to be in the public interest.

II. In determining the public interest, the commission shall find that the proposal is, on balance, substantially
consistent with the following factors:

(a) The efficient and cost-effective realization of the purposes and goals of this chapter;
(b) The restructuring policy principles ofRSA 374-F :3;
(c) The extent to which such multi-year procurements are likely to create a reasonable mix of resources, in

combination with the company’s overall energy and capacity portfolio, in light of the energy policy set forth in
RSA 378:37 and either the distribution company’s integrated least cost resource plan pursuant to RSA 378:37-
4 1 , if applicable, or a portfolio management strategy for default service procurement that balances potential
benefits and risks to default service customers;

(d) The extent to which such procurement is conducted in a manner that is administratively efficient and
promotes market-driven competitive innovations and solutions; and
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III. The commission may authorize one or more distribution companies to coordinate or delegate procuremi 128

processes under this section.
Iv. Rural electric cooperatives for which a certificate of deregulation is on file with the commission shall not

be required to seek commission authorization for multi-year purchased power agreements or certificate purchase
agreements under this section.

Source. 2007, 26:2, eff. July 10, 2007.

Section 362-F:1O

362-F:1O Renewable Energy Fund. —

I. There is hereby established a renewable energy fund. This nonlapsing, special fund shall be continually
appropriated to the commission to be expended in accordance with this section. The state treasurer shall invest
the moneys deposited therein as provided by law. Income received on investments made by the state treasurer
shall also be credited to the fund. All payments to be made under this section shall be deposited in the fund. Of
the moneys paid into the fund, the amount of$520,000 for fiscal year 2016 shall be transferred to the division of
homeland security and emergency management for the purpose of disaster and emergency response
preparedness and coordination to help minimize utility and other disruptions resulting from natural or manmade
disasters. Any remaining moneys paid into the fund under paragraph II of this section, excluding class TI
moneys, shall be used by the commission to support thermal and electrical renewable energy initiatives. Class II
moneys shall primarily be used to support solar energy technologies in New Hampshire. All initiatives
supported out ofthcse funds shall be subject to audit by the commission as deemed necessary. All fund moneys
including those from class II may be used to administer this chapter, but all new employee positions shall be
approved by the fiscal committee of the genera] court. No new employees shall be hired by the commission due
to the inclusion of useful thermal energy in class I production.

II. In lieu of meeting the portfolio requirements of R$A 362-F:3 for a given year if, and to the extent
sufficient certificates are not otherwise available at a price below the amounts specified in this paragraph, an
electricity provider may, at the time ofreport submission for that year under RSA 362-f:8, make payment to the
commission at the following rates for each megawatt-hour not met for a given class obligation through the
acquisition of certificates:

(a) Class I--$55, except for that portion ofthe class electric renewable portfolio standards to be met by
qualifying renewable energy technologies producing useful thermal energy under RSA 362-F:3 which shall be
$25 beginning January 1, 2013.

(b) Class II--$55.
(c) Class III--$3 1.50.
(d) Class TV--$26.50.

ITT. (a) Beginning in 201 3 , the commission shall adjust these rates by January 3 1 of each year using the
Consumer Price Index as published by the Bureau of Labor Statistics of the United States Department of Labor
for classes III and IV and 1 /2 of such Index for classes I and II.

(b) Tn lieu of the adjustments under subparagraph (a) for class III in 201 5, 2016 and 201 7, the class rate in
each ofthose years shall be $45.

(c) By January 3 1 , 201 8 the commission shall compute the 201 8 class ITT rate to equal the rate that would
have resulted in 201 8 by the application of subparagraph (a) to the 2013 rate and each subsequent year’s rate to
2018.

(d) In 2019 and thereafter, the class III rate shall be determined by application of subparagraph (a) to the
prior year’s rate.

IV. The commission shall make an annual report by October 1 of each year, beginning in 2009, to the
legislative oversight committee on electric utility restructuring established under RSA 374-F:5, the house
science, technology and energy committee, and the senate energy and natural resources committee detailing how
the renewable energy fund is being used and any recommended changes to such use. The report shall also
include inforniation on the total peak generating capacity that is net energy metered under RSA 362-A:9 within
the franchise area of each electric distribution utility, and the percentage this represents of the amount that is
allowed to be net metered within each franchise area. Information shall be provided on net metered group host
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V. The public utilities commission shall make and administer a one-time incentive payment of $3 per watt of
nominal generation capacity up to a maximum payment of $6,000, or 50 percent of system costs, whichever is
less, per facility to any residential owner of a small renewable generation facility, that would qualify as a Class I
or Class II source of electricity, has a total peak generation capacity of 1 0 kilowatts or fewer, begins operation
on or after July 1. 2002, and is located on or at the owner’s residence.

VI. Such payments shall be allocated from the renewable energy fund established in paragraph I, as
determined by the commission to the extent funding is available up to a maximum aggregate payment of 40
percent of the fund over each 2-year period commencing July 1 , 2010.

VII. The commission shall, after notice and hearing, by order or rule establish an application process for the
incentive payment program established under paragraph V. The application process shall include verification of
costs for parts and labor, certification that the equipment used meets the applicable safety standards of the
American National Standards Institute (ANSI) or Underwriters Laboratory (UL) or similar safety rating agency,
and that the facility meets local zoning regulations, and receives any required inspections.

VIII. The commission may, after notice and hearing, by order or rule, establish additional incentive or rebate
programs and competitive grant opportunities for renewable thermal and electric energy projects sited in New
Hampshire.

Ix. For good cause the commission may, after notice and hearing, by order or rule, modify the program,
including reducing the incentive level, created under RSA 362-F: 10, V.

x. Consistent with R$A 362-F: 1 0, VI, the commission shall, over each 2-year period commencing July 1.
20 1 0, reasonably balance overall amounts expended, allocated, or obligated from the fund, net of administrative
expenditures, between residential and nonresidential sectors. Funds from the renewable energy fund awarded to
renewable projects in the residential sector shall be in approximate proportion to the amount of electricity sold at
retail to that sector in New Hampshire, and the remaining funds from the renewable energy fund shall be
awarded to projects in the nonresidential sector which include commercial and industrial sited renewable energy
projects, existing generators, and developers of new commercial-scale renewable generation in New Hampshire.

XI. The commission shall issue requests for proposals that provide renewable projects in the nonresidential
sector, which include commercial and industrial sited renewable energy projects, existing generators, and
developers of new commercial-scale renewable generation in New Hampshire, with opportunities to receive
funds from the renewable energy fund established under RSA 362-f: 10. The requests for proposals shall provide
such opportunities to those renewable energy projects that are not eligible to participate in incentive and rebate
programs developed by the commission under RSA 362-F:10, V and RSA 362-F:10, VIII. The commission shall
issue a request for proposals no later than March 1 , 201 1 and annually thereafter, and select winning projects in
a timely manner.

Source. 2007, 26:2. 2008, 368:1, eff. July 11, 2008. 2009, 86:3, eff. June 10, 2009. 2010, 143:4, eff. Aug. 13,
2010; 254:1-4, eff. July 6, 2010. 2012, 272:13, 14, eff. June 19, 2012. 2013, 266:3, eff. July 24, 2013; 272:3, eff.
July 24, 2013; 279:1, 2, 9, eff. July 27, 2013. 2015, 276:224, eff. July 1, 2015. 2016, 319:16, eff. June 24, 2016.

Section 362-F:11

362-F:i1 Application. —

I. The commission, in a non-adjudicative process, shall certify the classification of an existing or proposed
generation facility by issuing a determination within 45 days of receiving from an applicant sufficient
information to determine its classification. The application shall contain the following:

(a) Name and address of applicant.
(b) Facility location, ISO-New England asset identification number, and NEPOOL GIS facility code, if

available.
(c) Description of the facility, including fuel type, gross generation capacity, initial commercial operation

date, and, in the case of a biomass source, NOx and particulate matter emission rates and a description of
pollution control equipment or practices proposed for compliance with applicable NOx and particulate matter
emission rates.

(d) Such other information as the applicant may provide to assist in determining the classification of the
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II. The commission shall certify applications of customer-sited sources in a manner that is compatible with 30

procedures established for recognizing such production under RSA 362-F:6, II.
III. Biomass facilities otherwise meeting the requirements of a source shall be conditionally certified by the

commission subject to compliance with the applicable NOx and particulate matter emission standards. Within 10
days ofverification of compliance with emissions standards from the department, as provided in RSA 362-f: 12,
III, the commission, in a non-adjudicative process, shall designate the facility as eligible pursuant to RSA 362-
F:6, III.

Iv. A biomass facility otherwise meeting the eligibility requirements of class III, but which as of January 1,
2012 was not an eligible biomass technology due to the inability to achieve the particulate matter emissions rate
specified in R$A 362-F:2, VII1(a), may consult with the department and submit a plan to meet the alternative
requirement under that paragraph. The plan shall contain reductions, in the aggregate or individually, in
emissions from other emission sources and demonstrate that the reductions will be quantifiable. The department
shall expeditiously review the plan and, if approved, provide such information it deems relevant to the
commission. The application submitted under this section shall inform the commission ofthe plan and the
commission shall certify the source in accordance with the plan approved by the department.

Source. 2007, 26:2, eff. July 10, 2007. 2012, 272:15, eff. June 19, 2012.

Section 362-F:12

362-F: 12 Verification of Emissions From Biomass Sources. — Any source seeking to qualify using an
eligible biornass technology shall verify emissions in accordance with the following methods:

I. For nitrogen oxide emissions, the source shall install and operate a continuous emissions monitor that meets
departmental standards as codified in rules.

II. for particulate matter emissions, the source shall conduct an annual stack test in accordance with methods
approved by the department. Upon completion of 3 annual tests which demonstrate compliance, the source may
request ofthe department for a decrease in the frequency oftesting, but to not less than once every 3 years.

III. Each such source shall file with the department and the commission within 45 days ofthe end of each
calendar quarter an affidavit and documentation attesting to the source’s average NOx emission rate for such
quarter and the most recent particulate matter stack test results. For purposes of initial certification under RSA
362-f:6, the results of a stack test may be filed with the department at any time to demonstrate compliance with
both the particulate matter and nitrogen oxide emissions standards. Within 30 days of a filing, the department
shall provide verification of the emissions reported in the filing to the commission.

Source. 2007, 26:2, eff. July 10, 2007.

Section 362-F:13

362-f:13 Rulemaking. — The commission shall adopt rules, under RSA 541-A, to:
I. Administer the electric renewable portfolio standard program including the development of an alternative to

the regional generation information system to the extent necessary.
II. Ascertain, monitor, and enforce compliance with the program to the extent not addressed in the

department’s rules.
III. Include within the program electric production not tracked by ISO-New England from eligible customer-

sited sources.
Iv. Administer the renewable energy fund and make expenditures from the fund.
V. Establish procedures for the classification of existing or proposed generation facilities, including a

provision for a preliminary designation option, and to verify the completion of capital investments required of
certain class I resources.

VI. Define when a repowered generation unit qualifies as a new class I source under RSA 362-F:4.
VT-a. Adopt procedures for the metering, verification, and reporting ofuseful thermal energy output.
VT-b. Establish procedures for the metering, verification, and reporting of useful thermal energy output for



producers of biodiesel no later than December 3 1 , 2017.
VII. Otherwise discharge the responsibilities delegated to the commission under this chapter.
VIII. The department may adopt rules, under RSA 541-A, to determine best management practices for

qualifying renewable energy technologies producing useful thermal energy.

Source. 2007, 26:2, eff. July 10, 2007. 2012, 272:16, 17, eff. June 19, 2012. 2016, 122:2, eff. July 19, 2016.

Section 362-F:14

362-F:14 Phase-In for Existing Supply Contract Load. — The increases in the annual purchase percentages
in R$A 362-F:3 as compared to those in effect as of January 1, 2012 shall apply to the electrical load under any
electrical power supply contracts for a term of years entered into by providers of electricity prior to or on July 1,
2012, upon the expiration of the term of any such contract. Providers of electricity shall inform the commission
by July 1 of each year of all such contracts and their terms, including but not limited to the execution date and
expiration date of the contract and the annual volume of electrical energy supplied.

Source. 2012, 272:18, eff. June 19, 2012.
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TITLE XXXIV Page 132

PUBLIC UTILITIES

CHAPTER 365
COMPLAINTS TO, AND PROCEEDINGS BEFORE, THE

COMMI$SION

Proceedings Before the Commission

Section 365:21

365:21 Rehearings and Appeals. — The procedure for rehearings and appeals shall be that prescribed by
RSA 541, except as herein otherwise provided. Notwithstanding RSA 541:5, upon the filing ofa motion for
rehearing, the commission shall within 30 days either grant or deny the motion, or suspend the order or decision
complained of pending further consideration, and any order of suspension may be upon such terms and
conditions as the commission may prescribe.

Source. 1951, 203:11 par. 21, eff. Sept. 1, 1951. 2014, 24:1, eff. July 22, 2014.
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TITLE XXXIV Page 133

PUBLIC UTILITIES

CHAPTER 374
GENERAL REGULATIONS

General Public Utility Duty

Section 374:1

374: 1 Service. — Every public utility shall furnish such service and facilities as shall be reasonably safe and
adequate and in all other respects just and reasonable.

Source. 1911, 164:4. PL 240:1. RL 289:1. 1951, 203:21, eff. Sept. 1, 1951.
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TITLE XXXIV Page 134

PUBLIC UTILITIES

CHAPTER 374
GENERAL REGULATIONS

General Public Utility Duty

Section 374:2

374:2 Charges. — All charges made or demanded by any public utility for any service rendered by it or to be
rendered in connection therewith, shall be just and reasonable and not more than is allowed by law or by order
of the public utilities commission. Every charge that is unjust or unreasonable, or in excess of that allowed by
law or by order of the commission, is prohibited.

Source. 1911, 164:4. PL 240:2. RL 289:2. 1951, 203:22, eff. Sept. 1, 1951.
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TITLE XXXIV Page 135

PUBLIC UTILITIES

CHAPTER 374
GENERAL REGULATIONS

Purchase of Capacity

Section 374:57

374:57 Purchase of Capacity. — Each electric utility which enters into an agreement with a term ofmore than
one year for the purchase of generating capacity, transmission capacity or energy shall furnish a copy of the
agreement to the commission no later than the time at which the agreement is filed with the Federal Energy
Regulatory Commission pursuant to the Federal Power Act or, if no such filing is required, at the time such
agreement is executed. The commission may disallow, in whole or part, any amounts paid by such utility under
any such agreement if it finds that the utility’s decision to enter into the transaction was unreasonable and not in
the public interest.

Source. 1989S, 1:2, eff. Dec. 18, 1989.
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TITLE XXXIV Page 136

PUBLIC UTILITIES

CHAPTER 374-A
AUTHORIZING ELECTRIC UTILITIES TO PARTICIPATE IN

ELECTRIC POWER FACILITIES

Section 374-A:1

374-A:1 Definitions. — In this chapter:
I. “Commission” means the public utilities commission.
II. “Domestic electric utility” means an electric utility resident in, or organized under the laws of this state.
III. “Electric power facilities” means generating units rated 25 megawatts or above and transmission facilities

rated 69 kilovolts or above planned to be placed in service in New England after June 24, 1975.
Iv. “Electric utility” means any individual or entity or subdivision thereof, private, governmental or other,

including a municipal utility, wherever resident or organized, primarily engaged in the generation and sale or the
purchase and sale of electricity or the transmission thereof for ultimate consumption by the public.

V. “foreign electric utility” means any electric utility other than a domestic electric utility.
VI. “Municipal utility” means a city, county, town or village district within the state, engaged in the generation

and sale or the purchase and sale of electricity or the transmission thereof, for ultimate consumption by the
public under RSA 38, RSA 52 or any special laws. Except where otherwise specifically provided, a municipal
utility may exercise any of its powers or authority contained in this chapter through its municipal officers or
members of the board of commissioners in whom the management of such municipal utility is vested.

Source. 1975, 501:1. 1986, 70:1, eff. July 11, 1986.

Authority, Taxation, Regulation

Section 374-A:2

374-A:2 Powers of Domestic Electric Utilities. — Notwithstanding any contrary provision of any general or
special law relating to the powers and authorities of domestic electric utilities or any limitation imposed by a
corporate or municipal charter, but subject to the conditions set forth in this chapter, a domestic electric utility
shall have the following additional powers:

I. To jointly or separately plan, finance, construct, purchase, operate, maintain, use, share costs of, own,
mortgage, lease, sell, dispose of or otherwise participate in electric power facilities or portions thereof within or
without the state or the product or service therefrom or securities issued in connection with the financing of
electric power facilities or portions thereof; and

II. To enter into and perform contracts and agreements for suchjoint or separate planning, financing,
construction, purchase, operation, maintenance, use, sharing costs of, ownership, mortgaging, leasing, sale,
disposal of or other participation in electric power facilities, or portions thereof or the product or service
therefrom, or securities issued in connection with the financing of electric power facilities or portions thereof,
including, without limitation, contracts and agreements for the payment of obligations imposed without regard
to the operational status of a facility or facilities and contracts and agreements with domestic or foreign electric
utilities for the sale or purchase of electricity from an electric power facility or facilities for long or short periods
of time or for the life of a specific electric generating unit or units. Such contracts and agreements may contain
provisions for arbitration, delegation, non-unanimous amendment and any other matters deemed necessary or
desirable to early out their purposes.



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
Joint Appendix of Algonquin Gas Transmission, LLC and

Nothing in this section shall be construed to authorize a domesfl4ft§9f

or retail within or without this state except: Page 137

(a) As otherwise authorized by or under its charter or the general or special laws of this state other than by
this chapter;

(b) In connection with sales of economy, backup and other energy; and
(c) For any sale or sales of capacity and related energy from a specifically identified generating unit which

is an electric power facility.

Source. 1975, 501:1, eff. June 24, 1975.

Section 374-A:2-a

374-A:2-a Municipal Purchase and Distribution of Electricity. — Notwithstanding any provision of law to
the contrary, a municipality may enter into an agreement with another municipality in order to jointly purchase
electrical service from a facility or provider. Any municipality which enters into such an agreement may
distribute electricity to any municipality which is a party to the agreement.

Source. 1996, 192:1, eff. Aug. 2, 1996.

Section 374-A:3

374-A:3 Powers of Foreign Electric Utilities. — Notwithstanding any contrary provision of any general or
special law relating to the powers and authorities of foreign electric utilities, but subject to the conditions set
forth in this chapter, a foreign electric utility shall have the following additional powers: Jointly, with one or
more other electric utilities, including at least one domestic electric utility, to construct, purchase, operate,
maintain, use, own, mortgage, lease, sell, dispose ofor otherwise participate in electric power facilities or
portions thereof within this state or the product or service therefrom and in connection therewith to enter into
and perform within the state contracts and agreements as provided in RSA 374-A:2, II; provided, however, that
nothing in this section shall be construed to exempt from state regulation any facility, product or service to
which this section applies or to authorize a foreign electric utility to sell electricity at wholesale or retail within
this state except:

I. As otherwise authorized by or under the laws ofthis state other than this chapter;
II. In connection with sales of economy, backup and other energy; and
III. For any sale or sales of capacity and related energy from a specifically identified generating unit which is

an electric power facility.

Source. 1975, 501:1, eff. June 24, 1975.

Section 374-A:4

374-A:4 Joint Ownership and Waiver of the Right of Partition. — If any domestic or foreign electric utility
acquires or owns an interest as a tenant in common with one or more other domestic or foreign electric utilities
in any electric power facilities in this state, the surrender or waiver by any such owner of such property of its
right to partition such property shall not be invalid or unenforceable as unduely restricting the alienation of such
property.

Source. 1975, 501:1, eff. June 24, 1975.

Section 374-A:5

374-A:5 Taxation. —

I. All electric power facilities, real and personal, situated within the state of any domestic electric utility other
than a municipal utility, all such facilities of a municipal utility situated within the state but without its corporate
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to such property ofa corporation defined as a “public utility” in RSA 362:2.
II. Legislative consent is hereby given to the application to any domestic electric utility which has acquired or

has an interest in an electric power facility, real or personal, situated without the state, or which is acting without
the state pursuant to authority granted in this chapter, of the laws of other states with respect to taxation,
payments in lieu of taxes, and the assessment thereof.

Source. 1975, 501:1, eff. June 24, 1975.

Section 374-A:6

374-A:6 Regulation of Domestic Electric Utilities. —

I. (a) Notwithstanding the exception for municipal corporations operating within their corporate limits
provided in RSA 362:2, any municipal utility which acquires or is acquiring or has any interest in an electric
power facility located within its corporate limits or elsewhere shall, with respect to such facility so long as it
retains such interest therein, be considered a “public utility” for all purposes ofRSA Title XXXIV and a
corporation to which the provisions ofRSA 23 1 : 159-1 $2 shall be applicable, provided that R$A 23 1 : 159-1 $2 to
the extent not now applicable to a municipal utility shall be applicable to such a utility only with respect to those
facilities constituting electric power facilities; provided, however, that nothing in this section shall be deemed to
affect either such municipal utility’s exemption from public utility status while operating within its corporate
limits or such municipal utility’s status as a public utility while operating outside its corporate limits, except in
either case with respect to its interest in such facility; and provided, further, that the following requirements of
RSA Title XXXIV shall be applicable only to the extent, if any, hereinafter specified:

(1) The provisions ofRSA 367, 368, 372, 373, 375-A, 376, 377, 379, 380, 381, and 382 and all sections in
RSA Title XXXIV relating solely to public utilities other than electric utilities shall not apply to any such
municipal utility;

(2) The provisions ofRSA 363-A and 364 and the provisions ofRSA 366:8, 369:8, 369: 14-16, 374:12,
and 374:32 shall not apply to any such municipal utility;

(3) The provisions of RSA 3 7 1 shall be applicable to a municipal utility only with respect to those
facilities constituting electric power facilities; and

(4) The provisions of R$A 3 78 shall apply only to rates, prices and charges made by any such municipal
utility for sales of electricity other than to the ultimate consumer thereof.

(b) In construing all sections of R$A Title XXXIV where reference is made to officers or directors of a
public utility, such provisions shall, where applicable to any municipal utility by virtue of the provisions of
subparagraph (a), be deemed to include the municipal officers or members of the board of commissioners in
whom the management of such municipal utility is vested.

(c) Notwithstanding any other provision of law, any municipal charter, or any ordinance or bylaw adopted
thereunder, competitive bidding shall not be required in connection with the purchase of equipment, supplies or
materials required for the construction or operation of electric power facilities. Any provision of any law,
municipal charter, ordinance or bylaw relating to contracts awarded by municipalities or municipal utilities for
construction, reconstruction, alteration, remodeling, repair, demolition, equipment, supplies or materials shall
not be applicable to contracts related to electric power facilities wherever the utility or utilities having primary
responsibility for the construction or operation ofthe facility are not municipal utilities.

II. Legislative consent is hereby given to the application to any domestic electric utility which is acting
without the state, pursuant to authority granted in this chapter, of regulatory and other laws of other states and of
the United States.

III. In addition to ownership, sole or joint in electric power facilities, the commission shall include in the rate
base of a domestic electric utility any investments, including securities, prepayments or other investments,
acquired by it in connection with its participation in an electric power facility within or without the state.

Source. 1975, 501:1, eff. June 24, 1975. 2013, 100:9, eff. Aug. 23, 2013.
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374-A:7 Regulation of Foreign Electric Utilities. —

I. Each foreign electric utility which is acting pursuant to authority granted in this chapter shall, before
owning or operating any electric power facilities in this state, notify the commission ofthe action to be taken by
it and obtain the commission’s permission under RSA 374:22 and 26 to the extent such permission is required by
RSA 374:22; shall thereafter furnish to the commission annually a copy ofthe annual report filed by it with the
utility regulatory agency of the state of its domicile or principal locus; and shall furnish to the commission from
time to time such other information with respect to its activities in the state as the commission may reasonably
request;

II. Any foreign electric utility which owns or operates any electric power facilities in this state shall:
(a) File with the secretary of state as a foreign corporation doing business in New Hampshire and consent to

service ofprocess pursuant to the provisions ofRSA 293-A;
(b) Be subject to and comply with all laws and regulations applicable to the construction, operation and use

of such electric power facilities; provided, however, that such foreign electric utility shall not be deemed to be a
public utility for the purposes of RSA Title XXXIV except in relation to its activities as a participant in electric
power facilities within the state and except to the extent that the activities in this state of such foreign electric
utility exclusive of such participation in electric power facilities shall cause it to be deemed a public utility; and

(c) Be subject to the requirements of RSA 369 and other regulatory laws within the state with respect to any
financing of its interest in such electric power facilities, including any borrowing or the issuance of any notes,
bonds or other evidence of indebtedness or securities of any nature; provided, however, that it shall be exempt
from the requirements ofthis subparagraph upon certification filed with the commission by a regulatory agency
of the state of domicile or principal locus of such foreign electric utility, or of the United States, either that said
regulatory agency has general regulatory jurisdiction over the financing of such foreign electric utility or that
said regulatory agency has exercised jurisdiction over, or has reviewed and not objected to, a particular proposed
financing or that said regulatory agency has general supervision of such foreign electric utility in the conduct of
its electric business.

Source. 1975, 501:1, eff. June 24, 1975.

Application of Related Laws

Section 374-A:$

374-A:8 Proceedings to Acquire Property or to Obtain Rights in Public Waters and Lands. — Electric
generating stations, electric substations, and lines for transmission of electricity which are electric power
facilities, irrespective of the destination and ultimate use of the electricity to be so generated and transmitted,
shall be electric generating stations, electric substations, and lines for transmission of electricity for which an
electric utility, domestic or foreign, may petition under RSA 371 for permission to take lands, rights or
easements by eminent domain or for a license to construct and maintain facilities over, under or across public
waters or state lands, provided that the commission shall find that such facilities will provide a substantial
benefit to the public in this state.

Source. 1975, 501:1, eff. June 24, 1975.

Section 374-A:9

374-A:9 Provision for Exemption From Zoning Regulations. — For purposes ofRSA 674:30, an electric
power facility located within the state and used or to be used by one or more domestic or foreign electric utilities
pursuant to authority set forth in this chapter shall be considered a structure used or to be used by a public utility,
and each such utility, shall be considered a public utility.

Source. 1975, 501:1, eff. June 24, 1975.
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374-A:1O Severability. — This chapter shall be construed in all respects so as to meet all constitutional
requirements. Except as expressly provided, this chapter shall not affect the interpretation of other laws. If any
provision or clause of this chapter, or the application thereof to any person or circumstance, is held invalid, such
invalidity shall not affect other provisions or applications of this chapter, and to that end, the provisions of this
chapter are declared to be severable. Each section of this chapter shall be separable from all other sections
hereof and the nullification of any section from this chapter shall have no effect on the remaining sections of this
chapter.

Source. 1975, 501:1, eff. June 24, 1975.
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TITLE XXXIV Pagel4l

PUBLIC UTILITIES

CHAPTER 374-F
ELECTRIC UTILITY RESTRUCTURING

Section 374-F:1

374-f:1 Purpose. —

I. The most compelling reason to restructure the New Hampshire electric utility industry is to reduce costs for
all consumers of electricity by harnessing the power of competitive markets. The overall public policy goal of
restructuring is to develop a more efficient industry structure and regulatory framework that results in a more
productive economy by reducing costs to consumers while maintaining safe and reliable electric service with
minimum adverse impacts on the environment. Increased customer choice and the development of competitive
markets for wholesale and retail electricity services are key elements in a restructured industry that will require
unbundling of prices and services and at least functional separation of centralized generation services from
transmission and distribution services.

II. A transition to competitive markets for electricity is consistent with the directives ofpart IT, article 83 of
the New Hampshire constitution which reads in part: “Free and fair competition in the trades and industries is an
inherent and essential right of the people and should be protected against all monopolies and conspiracies which
tend to hinder or destroy it.” Competitive markets should provide electricity suppliers with incentives to operate
efficiently and cleanly, open markets for new and improved technologies, provide electricity buyers and sellers
with appropriate price signals, and improve public confidence in the electric utility industry.

III. The following interdependent policy principles are intended to guide the New Hampshire public utilities
commission in implementing a statewide electric utility industry restmcturing plan, in establishing interim
stranded cost recovery charges, in approving each utility’s compliance filing, in streamlining administrative
processes to make regulation more efficient, and in regulating a restructured electric utility industry. In addition,
these interdependent principles are intended to guide the New Hampshire general court and the department of
environmental services and other state agencies in promoting and regulating a restructured electric utility
industry.

Source. 1996, 129:2, eff. May 21, 1996.

Section 374-F :2

374-F:2 Definitions. — In this chapter:
I. “Commission’ means the public utilities commission.
I-a. ‘Default service’ means electricity supply that is available to retail customers who are otherwise without

an electricity supplier and are ineligible for transition service.
II. “Electricity suppliers” means suppliers of electricity generation services and includes actual electricity

generators and brokers, aggregators, and pools that arrange for the supply of electricity generation to meet retail
customer demand, which may be municipal or county entities.

III. “FERC” means the Federal Energy Regulatory Commission.
Iv. “Stranded costs” means costs, liabilities, and investments, such as uneconomic assets, that electric utilities

would reasonably expect to recover if the existing regulatory structure with retail rates for the bundled provision
of electric service continued and that will not be recovered as a result of restructured industry regulation that
allows retail choice of electricity suppliers, unless a specific mechanism for such cost recovery is provided.
Stranded costs may only include costs of:

(a) Existing commitments or obligations incurred prior to the effective date of this chapter;
(5) Renegotiated commitments approved by the commission;
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authorized for stranded cost recovery pursuant to any commission-approved plan to implement electric utility Page 142

restructuring in the territory previously serviced by Connecticut Valley Electric Company, Inc.;
(d) Costs approved for recovery by the commission in connection with the divestiture or retirement of

Public Service Company ofNew Hampshire generation assets pursuant to RSA 369-B:3-a; and
(e) All costs incurred as a result offulfilling employee protection obligations pursuant to RSA 369-B:3-b.

V. “Transition service” means electricity supply that is available to existing retail customers prior to each
customer’s first choice of a competitive electricity supplier and to others, as deemed appropriate by the
commission.

Source. 1996, 129:2. 1998, 191:3, 4. 2003, 56:2, eff. July 20, 2003. 2014, 310:4, eff. Sept. 30, 2014.

Section 374-F :3

374-F:3 Restructuring Policy Principles. —

I. System Reliability. Reliable electricity service must be maintained while ensuring public health, safety, and
quality of life.

II. Customer Choice. Allowing customers to choose among electricity suppliers will help ensure fully
competitive and innovative markets. Customers should be able to choose among options such as levels of
service reliability, real time pricing, and generation sources, including interconnected self generation. Customers
should expect to be responsible for the consequences of their choices. The commission should ensure that
customer confusion will be minimized and customers will be well informed about changes resulting from
restructuring and increased customer choice.

III. Regulation and Unbundling of Services and Rates. When customer choice is introduced, services and rates
should be unbundled to provide customers clear price information on the cost components of generation,
transmission, distribution, and any other ancillary charges. Generation services should be subject to market
competition and minimal economic regulation and at least functionally separated from transmission and
distribution services which should remain regulated for the foreseeable future. However, distribution service
companies should not be absolutely precluded from owning small scale distributed generation resources as part
of a strategy for minimizing transmission and distribution costs. Performance based or incentive regulation
should be considered for transmission and distribution services. Upward revaluation of transmission and
distribution assets is not a preferred mechanism as part of restructuring. Retail electricity suppliers who do not
own transmission and distribution facilities, should, at a minimum, be registered with the commission.

IV. Open Access to Transmission and Distribution Facilities. Non-discriminatory open access to the electric
system for wholesale and retail transactions should be promoted. Comparability should be assured for generators
competing with affiliates of groups supplying transmission and distribution services. Companies providing
transmission services should file at the FERC or with the commission, as appropriate, comparable service tariffs
that provide open access for all competitors. The commission should monitor companies providing transmission
or distribution services and take necessary measures to ensure that no supplier has an unfair advantage in
offering and pricing such services.

V. Universal Service. (a) Electric service is essential and should be available to all customers. A utility
providing distribution services must have an obligation to connect all customers in its service territory to the
distribution system. A restructured electric utility industry should provide adequate safeguards to assure
universal service. Minimum residential customer service safeguards and protections should be maintained.
Programs and mechanisms that enable residential customers with low incomes to manage and afford essential
electricity requirements should be included as a part of industry restmcturing.

(b) As competitive markets emerge, customers should have the option of stable and predictable ceiling
electricity prices through a reasonable transition period, consistent with the near term rate reliefprinciple of
RSA 374-F:3, XI. Upon the implementation ofretail choice, transition service should be available for at least
one but not more than 5 years after competition has been certified to exist in at least 70 percent of the state
pursuant to RSA 38:36, for customers who have not yet chosen a competitive electricity supplier. Transition
service should be procured through competitive means and may be administered by independent third parties.
The price of transition service should increase over time to encourage customers to choose a competitive
electricity supplier during the transition period. Such transition service should be separate and distinct from
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integrity. Default service should be procured through the competitive market and may be administered by
independent third parties. Any prudently incurred costs arising from compliance with the renewable portfolio
standards of R$A 3 62-F for default service or purchased power agreements shall be recovered through the
default service charge. The allocation of the costs of administering default service should be borne by the
customers of default service in a manner approved by the commission. If the conirnission determines it to be in
the public interest, the commission may implement measures to discourage misuse, or long-term use, of default
service. Revenues, if any, generated from such measures should be used to defray stranded costs.

(d) The commission should establish transition and default service appropriate to the particular
circumstances of each jurisdictional utility.

(e) Notwithstanding any provision of subparagraphs (b) and (c), as competitive markets develop, the
commission may approve alternative means ofproviding transition or default services which are designed to
minimize customer risk, not unduly harm the development of competitive markets, and mitigate against price
volatility without creating new deferred costs, if the commission determines such means to be in the public
interest.

(0(1) For purposes of subparagraph (f), “renewable energy source” (RES) means a source of electricity, as
defined in RSA 362-F:2, XV that would qualify to receive renewable energy certificates under RSA 362-F,
whether or not it has been designated as eligible under R$A 362-F:6, III.

(2) A utility shall provide to its customers one or more RES options, as approved by the commission,
which may include RES default service provided by the utility or the provision of retail access to competitive
sellers of RES attributes. Costs associated with selecting an RES option should be paid for by those customers
choosing to take such option. A utility may recover all prudently incurred administrative costs of RES options
from all customers, as approved by the commission.

(3) RES default service should have either all or a portion of its service attributable to a renewable energy
source component procured by the utility, with any remainder filled by standard default service. The price of any
RES default service shall be approved by the commission.

(4) Under any option offered, the customer shall be purchasing electricity generated by renewable energy
sources or the attributes of such generation, either in connection with or separately from the electricity produced.
The regional generation information system of energy certificates administered by the ISO-New England and the
New England Power Pool (NEPOOL) should be considered at least one form of certification that is acceptable
under this program.

(5) A utility that is required by statute to provide default service from its generation assets should use any
of its owned generation assets that are powered by renewable energy for the provision of standard default
service, rather than for the provision of a renewable energy source component.

(6) Utilities should include educational materials in their normal communications to their customers that
explain the RES options being offered and the health and environmental benefits associated with them. Such
educational materials should be compatible with any environmental disclosure requirements established by the
commission.

(7) For purposes of consumer protection and the maintenance of program integrity, reasonable efforts
should be made to assure that the renewable energy source component of an RES option is not separately
advertised, claimed, or sold as part of any other electricity service or transaction, including compliance with the
renewable portfolio standards under RSA 362-F.

(8) If RES default service is not available for purchase at a reasonable cost on behalf of consumers
choosing an RES default service option, a utility may, as approved by the commission, make payments to the
renewable energy fund created pursuant to RSA 362-F : 10 on behalf of customers to comply with subparagraph
(f).

(9) The commission shall implement subparagraph (f) through utility-specific filings. Approved RES
options shall be included in individual tariff filings by utilities.

(10) A utility, with commission approval, may require that a minimum number of customers, or a
minimum amount of load, choose to participate in the program in order to offer an RES option.

VI. Benefits for All Consumers. Restructuring of the electric utility industry should be implemented in a
manner that benefits all consumers equitably and does not benefit one customer class to the detriment of another.
Costs should not be shifted unfairly among customers. A nonbypassable and competitively neutral system
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programs for low-income customers, energy efficiency programs, funding for the electric utility industiy’s share
of commission expenses pursuant to RSA 363-A, support for research and development, and investments in
commercialization strategies for new and beneficial technologies.

VII. full and Fair Competition. Choice for retail customers cannot exist without a range of viable suppliers.
The rules that govern market activity should apply to all buyers and sellers in a fair and consistent manner in
order to ensure a fully competitive market.

VIII. Environmental Improvement. Continued environmental protection and long term environmental
sustainability should be encouraged. Increased competition in the electric industry should be implemented in a
manner that supports and furthers the goals of environmental improvement. Over time, there should be more
equitable treatment of old and new generation sources with regard to air pollution controls and costs. New
Hampshire should encourage equitable and appropriate environmental regulation, based on comparable criteria,
for all electricity generators, in and out of state, to reduce air pollution transported across state lines and to
promote full, free, and fair competition. As generation becomes deregulated, innovative market-driven
approaches are preferred to regulatory controls to reduce adverse environmental impacts. Such market
approaches may include valuing the costs of pollution and using pollution offset credits.

Ix. Renewable Energy Resources. Increased future commitments to renewable energy resources should be
consistent with the New Hampshire energy policy as set forth in RSA 378:37 and should be balanced against the
impact on generation prices. Over the long term, increased use of cost-effective renewable energy technologies
can have significant environmental, economic, and security benefits. To encourage emerging technologies,
restructuring should allow customers the possibility of choosing to pay a premium for electricity from renewable
resources and reasonable opportunities to directly invest in and interconnect decentralized renewable electricity
generating resources.

x. Energy Efficiency. Restructuring should be designed to reduce market barriers to investments in energy
efficiency and provide incentives for appropriate demand-side management and not reduce cost-effective
customer conservation. Utility sponsored energy efficiency programs should target cost-effective opportunities
that may otherwise be lost due to market barriers.

XI. Near Term Rate Relief. The goal of restructuring is to create competitive markets that are expected to
produce lower prices for all customers than would have been paid under the current regulatory system. Given
New Hampshire’s higher than average regional prices for electricity, utilities, in the near term, should work to
reduce rates for all customers. To the greatest extent practicable, rates should approach competitive regional
electric rates. The state should recognize when state policies impose costs that conflict with this principle and
should take efforts to mitigate those costs. The unique New Hampshire issues contributing to the highest prices
in New England should be addressed during the transition, wherever possible.

XII. Recovery of Stranded Costs.
(a) It is the intent of the legislature to provide appropriate tools and reasonable guidance to the commission

in order to assist it in addressing claims for stranded cost recovery and fulfilling its responsibility to determine
rates which are equitable, appropriate, and balanced and in the public interest. In making its determinations, the
commission shall balance the interests of ratepayers and utilities during and after the restructuring process.
Nothing in this section is intended to provide any greater opportunity for stranded cost recovery than is available
under applicable regulation or law on the effective date of this chapter.

(b) Utilities should be allowed to recover the net nonmitigatable stranded costs associated with required
environmental mandates currently approved for cost recovery, and power acquisitions mandated by federal
statutes or RSA 362-A.

(c) Utilities have had and continue to have an obligation to take all reasonable measures to mitigate stranded
costs. Mitigation measures may include, but shall not be limited to:

( 1) Reduction of expenses.
(2) Renegotiation of existing contracts.
(3) Refinancing of existing debt.
t4) A reasonable amount of retirement, sale, or write-off of uneconomic or surplus assets, including

regulatory assets not directly related to the provision of electricity service.
(d) Stranded costs should be determined on a net basis, should be verifiable, should not include transmission

and distribution assets, and should be reconciled to actual electricity market conditions from time to time. Any
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promotion of fully competitive markets and consistent with these principles. Entry and exit fees are not preferred
recovery mechanisms. Charges to recover stranded costs should only apply to customers within a utility’s retail
service territory, except for such costs that have resulted from the provision of wholesale power to another
utility. The charges should not apply to wheeling-through transactions.

XIII. Regionalism. New England Power Pool (NEPOOL) should be reformed and efforts to enhance
competition and to complement industry restructuring on a regional basis should be encouraged. New
Hampshire should work with other New England and northeastern states to accomplish the goals of
restructuring. Working with other regional states, New Hampshire should assert maximum state authority over
the entire electric industry restructuring process. While it is desirable to design and implement a restructured
industry in concert with the other New England and northeastern states, New Hampshire should not
unnecessarily delay its timetable. Any pool structure adopted for the restructured industry should not preclude
bilateral contracts with pool and non-pool services and should not preclude ancillary pool services from being
obtained from non-pool sources.

XIV. Administrative Processes. The commission should adapt its administrative processes to make regulation
more efficient and to enable competitors to adapt to changes in the market in a timely manner. The market
framework for competitive electric service should, to the extent possible, reduce reliance on administrative
process. New Hampshire should move deliberately to replace traditional planning mechanisms with market
driven choice as the means of supplying resource needs.

xv. Timetable. The commission should seek to implement full customer choice among electricity suppliers in
the most expeditious manner possible, but may delay such implementation in the service territory of any electric
utility when implementation would be inconsistent with the goal of near-term rate relief, or would otherwise not
be in the public interest.

Source. 1996, 129:2. 1998, 191:5. 2000, 249:3. 2001, 29:5, 6. 2002, 212:6; 268:4. 2006, 294:3. 2007, 26:4, eff.
July 10, 2007. 2009, 236:1, eff. Nov. 13, 2009.

Section 374-F:4

374-F:4 Implementation. —

I. The commission is authorized to require the implementation of retail choice of electric suppliers for all
customer classes ofutilities providing retail electric service under its jurisdiction. The commission shall require
such implementation at the earliest date determined to be in the public interest by the commission. However, in
no event may the implementation be delayed beyond July 1, 1998 without legislative approval or a finding of
public interest by the commission that delay is required due to events beyond the control of the commission or
that implementation of retail choice within the service territory of any electric utility would be inconsistent with
the goal of near-term rate relief or would otherwise not be in the public interest. In the event that implementation
of retail choice is delayed in the service telTitory of an electric utility, the electric utility shall continue to provide
reliable retail service at the lowest reasonable cost in accordance with state law. In addition, at the earliest
practical date, the commission should make effective the unbundling of components of rates into at least
distribution, transmission, and generation for each jurisdictional utility.

II. Upon the effective date ofthis chapter, the commission shall undertake a generic proceeding to develop a
statewide industry restructuring plan in accordance with the above principles, and shall, after public hearings,
issue a final order no later than February 28, 1997. In its order, the commission shall establish the interim
stranded cost recovery charge for each electric utility as provided in paragraph VI.

III. The commission shall require all electric utilities subject to its jurisdiction to submit compliance filings,
which shall include open access tariffs and such other information as the commission may require, no later than
June 30, 1 997. The commission shall investigate and shall approve utility compliance filings, subject to
modification by the commission if necessary, after public hearing and subject to a finding that the filings are in
the public interest and substantially consistent with the principles established in this chapter.

IV. A utility having less than a 50 percent share of statewide retail electric distribution sales (measured in
kilowatt hours per year) may seek a ruling by the commission that it is in the public interest that implementation
of such utility’s compliance filing be deferred until compliance filings representing 70 percent of retail electric
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determination in the context of a rate case or adjudicated settlement proceeding that such charge is equitable,
appropriate, and balanced, is in the public interest, and is substantially consistent with these interdependent
principles. The burden ofproof for any stranded cost recovery claim shall be borne by the utility making such
claim.

VI. (a) In order to facilitate the rapid transition to ful] competition, the commission is authorized, in its
generic restructuring order as provided in paragraph II, to set, without a formal rate case proceeding, an interim
stranded cost recovery charge for each electric utility. Such interim stranded cost recovery charges shall be
effective for not more than 2 years from the implementation of utility compliance filings and shall be based on
the commission’s preliminary determination of an equitable, appropriate, and balanced measure of stranded cost
recovery that takes into account the near term rate reiiefprinciple, is in the public interest, and is substantially
consistent with these interdependent principles. The commission shall also consider the potential for future rate
impacts due to possible differences between interim stranded cost recovery charges and charges that may finally
be approved for stranded cost recovery.

(b) Any utility may seek adjustment of the interim stranded cost recovery charge at any time based on
severe financial hardship, as determined by the commission. The setting of an interim stranded cost recovery
charge shall establish no legal, factual, or policy precedent with respect to the final determination of stranded
cost recovery by the commission in any subsequent administrative or judicial proceeding.

VII. The interim stranded cost recovery charge established for a utility as provided in paragraph VI may also
be adjusted based upon the outcome of rate case proceedings to adjudicate claims for stranded cost recovery
pursuant to paragraph V of this section. Any amounts approved by the commission for stranded cost recovery
shall be net of amounts previously collected through interim stranded cost recovery charges.

VIII. (a) The commission is authorized to order such charges and other service provisions and to take such
other actions that are necessary to implement restructuring and that are substantially consistent with the
principles established in this chapter. The commission is authorized to require that distribution and electricity
supply services be provided by separate affiliates.

(b) [Repealed.]

(c) The portion of the system benefits charge due to programs for low-income customers shall not exceed
1 .5 mills per kilowatt hour. If the commission determines that the low-income program fund has accumulated an
excess of $1 ,000,000 and that the excess is not likely to be substantially reduced over the next 12 months, it
shall suspend collection of some or all of this portion of the system benefits charge for a period of time it deems
reasonable.

(d) [Repealed.]

(e) Targeted conservation, energy efficiency, and load management programs and incentives that are part of
a strategy to minimize distribution costs may be included in the distribution charge or the system benefits
charge, provided that system benefits charge funds are only used for customer-based energy efficiency measures,
and such funding shall not exceed I 0 percent of the energy efficiency portion of a utility’s annual system
benefits charge funds. A proposal for such use of system benefits charge funds shall be presented to the
commission for approval. Any such approval shall initially be on a pilot program basis and the results of each
pilot program proposal shall be subject to evaluation by the commission.

(f) Beginning in 2000, the commission shall submit a report to the legislative oversight committee on
electric utility restructuring by October 1 of each year. The report shall concern the results and effectiveness of
the system benefits charge.

(g) [Repealed.]
VIII-a. Any electric utility that collects funds for energy efficiency programs that are subject to the

commission’s approval, shall include in its plans to be submitted to the commission program design, and/or
enhancements, and estimated participation that maximize energy efficiency benefits to public schools, including
measures that help enhance the energy efficiency ofpublic school construction or renovation projects that are
designed to improve indoor air quality. The report required under RSA 374-F:4, VIII(f) shall include the results
and effectiveness ofthe energy efficiency programs for schools and, in addition to other requirements, be
submitted to the commissioner of the department of education.

Ix. An electricity supplier shall be eligible to compete, subject to necessary limitations established by the
commission, for open access customers only if affiliated utilities file comparable open access transmission and
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x. Nothing in this chapter shall be construed to prohibit the commission from otherwise exercising its lawful
authority under title 34, in proceedings which relate to the introduction of competition in the retail electric utility
industry including the retention of experts and consultants to assist the commission in its investigations and the
assessment of such costs against utilities and any other parties to the proceedings, consistent with RSA 365:37
and R$A 365:38.

xl. Any administrative or adjudicative proceeding or public hearing relating to this chapter shall be subject to
the provisions ofRSA 541-A.

XII. To the extent that the provisions of this chapter are applicable to rural electric cooperatives for which a
certificate of deregulation is on file with the commission, the commission shall exercise its authority with regard
to such deregulated rural electric cooperatives only when and to the extent that the commission finds, after
notice and hearing, that such action is required to ensure that such deregulated rural electric cooperatives do not
act in a manner which is inconsistent with the restructuring policy principles ofRSA 374-F:3. The commission
shall have the authority to require that such deregulated rural electric cooperatives participate in proceedings,
answer commission requests for information and file such reports as may be reasonably necessary to permit the
commission to make an informed finding concerning the relevant restructuring policy principle actions of such
deregulated rural electric cooperatives. Absent such a finding by the commission, the active role of assuring that
the restructuring policy principles are appropriately addressed within their service territories shall be reserved to
the deregulated rural electric cooperatives. Notwithstanding the foregoing, deregulated rural electric
cooperatives shall be subject to the comrnission’sjurisdiction with regard to those provisions ofRSA 374-F
pertaining to stranded cost recovery, customer choice, open access tariffs, default service, energy efficiency, and
low income programs to the same extent as other public utilities.

Source. 1996, 129:2. 1997, 298:28. 1992, 191:6; 262:2. 1999, 289:6-9. 2000, 249:4. 2001, 29:12. 2002, 212:7.
2004, 164:1. 2005, 102:2; 228:3. 2007, 208:1, eff. Aug. 24, 2007. 2009, 236:3, 4, 1-111, eff. July 16, 2009.

Section 374-F :4-a

374-F:4-a Commission Established. — [Repealed 2015, 148:2, eff. Nov. 1, 2015.]

Section 374-F:4-b

374-F:4-b Ratepayer Protection. —

I. Within 60 days of the effective date of this section, the commission shall initiate a proceeding to develop
rules to allow residential and small commercial customers to choose how they receive communication from
competitive electric suppliers and to implement the provisions of this section.

II. Within 120 days of the effective date of this section, the commission shall redesign its website to enable
residential and small commercial customers to compare standard pricing policies and charges and to require
competitive electric suppliers to input such information. Such information shall be input no less frequently than
once per month, unless there is no change in such information. Such redesign shall:

(a) Reflect the best practices of similar commission websites in other states and develop a process for
removal of a competitive electric supplier’s listings from such Internet website based on protocols established by
the commission to ensure compliance with this section and to address customer complaints.

(b) Emphasize:
(1) Uniformity in the way competitive electric suppliers provide information for each category on the

comn;ission’s website.
(2) Ease ofuse by customers.
(3) Ease of selecting and purchasing a specific contract from a competitive electric supplier shown on the

commission’s website.
(c) Include separate input boxes for the following information:

(1) A link to the provider’s web page.
(2) Contract durations.
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(5) Rates.
(6) Other relevant information.

III. On or before July 1 , 201 7, and every 2 years thereafter, the commission shall review its website and
ensure that the site remains an efficient tool for the comparison of pricing policies and charges among
competitive electric suppliers.

Iv. Unless the contract specifies a month-to-month variable rate, no competitive electric supplier shall charge
a residential customer a variable rate, including during a contract term or following the expiration of a contract,
without first providing written notification in a form approved by the commission of the nature of such variable
rate 45 days prior to the commencement of the variable rate. The residential customer shall select the method of
written notification at the time the contract is signed. Such customer shall have the option to change the method
of notification at any time during the contract.

V. Competitive electric suppliers shall retain records of any of the notices required in this section for a period
ofnot less than 2 years and shall make such records available to the commission upon its request.

Source. 2015, 268:1, eff. July 20, 2015.

Section 374-F:5

374-F:5 Oversight Committee; Establishment; Report; Meetings. —

I. There is established a legislative oversight committee on electric utility restructuring consisting of 7
members as follows:

(a) Five members of the house, at least 3 of whom shall be members of the science, technology and energy
committee, or its successor, and at least one of whom shall be a member of a minority party, appointed by the
speaker ofthe house.

(b) Two members of the senate, at least one of whom shall be a member of the energy and economic
development committee, or its successor, and at least one of whom shall be a member of the minority party,
appointed by the president of the senate.

II. Committee members shall be appointed to 2-year terms expiring on the first Wednesday of even-numbered
years. Members may succeed themselves.

III. The committee shall provide an interim report on or before April 1 , and an annual report on or before
November 1 to the governor, the speaker of the house, the senate president, the state library, and the public
utilities commission on the status of electric utility restructuring, including the status of core energy efficiency
programs monitored under R$A 374-F:6.

Iv. The committee shall meet quarterly or as often as is necessary to conduct its business. Four members of
the committee shall constitute a quorum.

V. Members shall receive mileage when attending to the duties of the committee.

Source. 1996, 129:2. 2001, 86:1, 2. 2008, 27:3, eff. Nov. 1, 2008. 2012, 281:6, eff. Jan. 1, 2013.

Section 374-F:6

374-F:6 Duties. — The committee shall be responsible for the following:
I, II. [Repealed.]
III. Studying implementation issues related to the development of competitive electricity markets, including,

but not limited to: the structure, effectiveness, and competitiveness of wholesale and retail electricity markets for
New Hampshire; regional cooperation and standards; supply and reliability issues; and opportunities for
consumers to monitor prices and alter the amount or timing of their electricity use.

Iv. Working on promoting the generation of electricity from renewable energy.
V. Monitoring core energy efficiency programs funded by proceeds from sale of allowances under the

regional greenhouse gas initiative program pursuant to RSA I 25-0:23, III.
VI. Reviewing state energy efficiency programs under the administration of the public utilities commission to
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Source. 1996, 129:2. 2001, 86:3. 2002. 268:5, 9, eff. May 18, 2002. 2012, 281:7, eff. Jan. 1, 2013. 2014, 330:3,
eff. Oct. 3, 2014.

Section 374-F:7

374-F:7 Competitive Electricity Supplier Requirements. —

I. Competitive energy suppliers are not public utilities pursuant to R$A 362:2, though a competitive energy
supplier may seek public utility status from the commission if it so chooses. Notwithstanding a competitive
energy supplier’s non-utility status, the commission is authorized to establish requirements, excluding price
regulation, for competitive electricity suppliers, including registration, registration fees, customer information,
disclosure, standards of conduct, and consumer protection and assistance requirements. Unless electing to do so,
an electricity supplier that offers or sells at retail to consumers within this state products and services that can
lawfully be made available to such consumers by more than one supplier shall not, because of such offers or
sales, be deemed to be a public utility as defined by RSA 362:2. These requirements shall be applied in a
manner consistent with the restructuring principles of this chapter to promote competition among electricity
suppliers.

II. Aggregators of electricity load that do not take ownership ofpower or other services and do not represent
any supplier interest are not public utilities pursuant to R$A 362:2, but shall notify the commission of their
intent to do business. Municipalities that aggregate electric power or energy services for their citizens pursuant
to RSA 53-E are not public utilities pursuant to RSA 362:2.

III. The commission may assess fines against, revoke the registration of, order the rescission of contracts with
residential customers of, order restitution to the residential customers of, and prohibit from doing business in the
state any competitive electricity supplier, including any aggregator or broker, which is found to have:

(a) Engaged in any unfair or deceptive acts or practices in the marketing, sale, or solicitation of electricity
supply or related services;

(5) Violated the requirements of this section or any other provision of this title applicable to competitive
electricity suppliers; or

(c) Violated any rule adopted by the commission pursuant to paragraph V and RSA 374-F :4-b.
IV. As a condition of operation, for a 2-year interim period from the date that competition is implemented in

one or more areas of the state, competitive energy suppliers and load aggregators shall submit to the jurisdiction
of the commission for mediation and resolution of disputes between customers and competitive energy suppliers
or aggregators. Municipalities that aggregate electric power or energy service for their citizens pursuant to RSA
53-E are not subject to this paragraph.

V. The commission shall adopt rules, under RSA 541-A, to implement this section.

Source. 1997, 298:19. 2007, 26:5, eff. July 10, 2007. 2010, 336:2, eff. Oct. 18, 2010. 2015, 262:2, eff. July 20,
2015.

Section 374-F:8

374-F:8 Participation in Regional Activities. — The commission shall advocate for New Hampshire interests
before the Federal Energy Regulatory Commission and other regional and federal bodies. The commission shall
participate in the activities of the New England Conference of Public Utility Commissioners, the National
Association of Regulatory Utility Commissioners, and the New England States Committee on Electricity, or
other similar organizations, and work with the New England Independent System Operator and NEPOOL to
advance the interests ofNcw Hampshire with respect to wholesale electric issues, including policy goals relating
to fuel diversity, renewable energy, and energy efficiency, and to assure nondiscriminatory open access to a safe,
adequate, and reliable transmission system at just and reasonable prices.

Source. 2001, 29:7. 2007, 364:2, eff. July 17, 2007.
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PUBLIC UTILITIES

CHAPTER 378
RATES AND CHARGES

Least Cost Energy Planning

Section 378:37

378:37 New Hampshire Energy Policy. — The general court declares that it shall be the energy policy of this
state to meet the energy needs ofthe citizens and businesses ofthe state at the lowest reasonable cost while
providing for the reliability and diversity of energy sources; to maximize the use of cost effective energy
efficiency and other demand side resources; and to protect the safety and health of the citizens, the physical
environment of the state, and the future supplies of resources, with consideration of the financial stability of the
state’s utilities.

Source. 1990, 226:1, eff. Ian. 1, 1991. 2014, 129:1, eff. Aug. 15, 2014.
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PUBLIC UTILITIES

CHAPTER 378
RATES AND CHARGES

Least Cost Energy Planning

Section 378:38

378:38 Submission of Plans to the Commission. — Pursuant to the policy established under RSA 378:37,
each electric and natural gas utility, under R$A 362:2, shall file a least cost integrated resource plan with the
commission within 2 years of the commission’s final order regarding the utility’s prior plan, and in all cases
within 5 years of the filing date of the prior plan. Each such plan shall include, but not be limited to, the
following, as applicable:

I. A forecast of future demand for the utility’s service area.
II. An assessment of demand-side energy management programs, including conservation, efficiency, and load

management programs.
III. An assessment of supply options including owned capacity, market procurements, renewable energy, and

distributed energy resources.
Iv. An assessment of distribution and transmission rcquircmcnts, including an assessment of the benefits and

costs of “smart grid” technologies, and the institution or extension of electric utility programs designed to ensure
a more reliable and resilient grid to prevent or minimize power outages, including but not limited to,
infrastructure automation and technologies.

V. An assessment of plan integration and impact on state compliance with the Clean Air Act of 1990, as
amended, and other environmental laws that may impact a utility’s assets or customers.

VI. An assessment of the plan’s long- and short-term environmental, economic, and energy price and supply
impact on the state.

VII. An assessment of plan integration and consistency with the state energy strategy under RSA 4-E: 1.

Source. 1990, 226:1. 1994, 362:4, eff. June 8, 1994. 2014, 129:1, eff. Aug. 15, 2014. 2015, 89:3, eff. Aug. 4,
2015.
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PROCEEDINGS IN SPECIAL CASES

CHAPTER 541
REHEARING$ AND APPEALS IN CERTAIN CASES

Section 541:6

541 :6 Appeal. — Within thirty days after the application for a rehearing is denied, or, if the application is
granted, then within thirty days after the decision on such rehearing, the applicant may appeal by petition to the
supreme court.

Source. 1913, 145:18.PL239:4. 1937, 107:17; 133:78.RL414:6.
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THE STATE OF NEW HAMPSHIRE
BEFORE THE

PUBLIC UTILITIES COMMISSION

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 1)/B/A
EVERSOURCE ENERGY

DocketNo. DE 16-

PETITION FOR APPROVAL OF GAS INFRASTRUCTURE CONTRACT BETWEEN
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE B/B/A

EVERSOURCE ENERGY AND ALGONQUIN GAS TRANSMISSION. LLC

Public Service Company of New Hampshire d/b/a Eversource Energy (“Eversource” or

“Company”), pursuant to Puc 202.01(a), and Puc 203.06, hereby petitions the New Hampshire

Public Utilities Commission (“Commission”) for approval of a Precedent Agreement for firm gas

transportation and storage services between Eversource and Algonquin Gas Transmission, LLC

(“Algonquin” or “AGT”) relative to the proposed Access Northeast (“Access Northeast” or

“ANE”) pipeline project (the “ANE Contract”). Eversource requests that the Commission

determine that the ANE Contract is in the public interest and otherwise consistent with New

Hampshire law. In support ofthis petition, Eversource states as follows:

1 . In April 201 5, the Commission commenced a proceeding, docketed as Docket No.

IR 1 5-1 24, wherein it recognized that in recent years there has been a sizeable increase in the use

of natural gas as a fuel for electric generation while, at the same time, significant constraints

exist in relation to the natural gas supply to the New England region. As stated in the order of

notice in that proceeding, the natural gas pipeline constraints have led to extreme price volatility

in the New England gas markets in the winter months that, in turn, have resulted in sharply

higher wholesale electricity prices. Those higher wholesale electricity prices convert directly

into high retail electricity prices for New Hampshire customers, particularly in the winter period.

000001
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Accordingly, the Commission required that there be a targeted investigation to examine “the gas-

resource constraint problem that is affecting New Hampshire’s EDCs and electricity consumers.”

April 1 7, 2015 Order of Notice in Docket No. IR 1 5-124 at 3 . Further, the Commission directed

the Staff to inquire with the New Hampshire electric distribution companies (“EDCs”) regarding

potential means of addressing these market problems under existing New Hampshire law.

2. On July 10, 2015, the Staff of the Commission issued a legal memorandum in

Docket No. JR 1 5-124. In that memorandum, and while acknowledging that its analysis might

adapt to a specific proposal, the Staff concluded, in relevant part, that the EDCs, including

Eversource, are authorized under existing New Hampshire law to enter into contracts for natural

gas transmission capacity, and to recover the costs of such contracts from electric customers.

Written comments on the legal memorandum were submitted on August 10, 2015. In its

comments, Eversource stated that its reasoning differed from that of Staff; however, it did agree

that EDCs are authorized under existing New Hampshire law to enter into natural gas capacity

contracts and to recover the costs of such contracts from electric customers.

3. On September 1 5, 20 1 5, the Staff issued a report in Docket No. IR 15-124

wherein it noted, among other things, that there is a near universal opinion that “the root cause of

the high and volatile winter period wholesale and/or retail electricity prices . . . can be attributed

to a wholesale market imbalance of supply and demand for natural gas.” September 15, 2015

Staff Report in Docket No. JR 15-124 at 14. On January 1 9, 2016, the Commission issued Order
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No. 25,860 in Docket No. JR 15-124, accepting Staff’s report.’ Mthough the Commission

refrained from making definitive rulings on the legal authority of EDCs to contract for gas

capacity, the Commission set out clear guidelines and recommendations for any potential petition

for a gas capacity acquisition by a New Hampshire EDC.

4. In recognition of the significant natural gas capacity constraints in New England —

constraints that were identified in the Commission’s order of notice and confirmed through the

Staff’s investigation in Docket No. IR 15-124 — and the detrimental impact these constraints have

on electricity prices and reliability, Eversource has undertaken deliberate and reasoned steps to

improve the reliability and cost of electric supply for its electric retail customers in New

Hampshire and herein seeks the Commission’s approval of a contract for natural gas storage and

transportation that will directly and effectively address those issues.

5. By this submission, Eversource is requesting the Commission’s approval of:

(1) the ANE Contract, which is a 20-year interstate pipeline transportation and storage contract

providing natural gas capacity for use by electric generation facilities in the ISO-NE region;

(2) an Electric Reliability Service Program (“ERSP”) to set parameters for the release of capacity

and the sale of liquefied natural gas (“LNG”) supply available by virtue of the ANE Contract;

and (3) a Long-Term Gas Transportation and Storage Contract (“LGTSC”) tariff, which allows

I A substantially similar review was undertaken in Massachusetts coincident with the review in New
Hampshire and was docketed by the Massachusetts Department of Public Utilities (“MDPU”) as D.P.U. 15-37. On
October 2, 2015, the MDPU issued an order similar to that by the Commission here, concluding in relevant part that
EDCs in Massachusetts have the requisite authority to enter into gas capacity contracts and the ability to recover the
costs of such contracts from electric customers, subject to meeting various filing requirements as well as MDPU
review and approval. Investigation by the Department of Public Utilities on its own Motion into the means by
which new natural gas delivery capacity may be added to the New England Market. including actions to be taken by
the electric distribution companies, D.P.U. 15-37, at 26-29, 44-47 (2015).
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for recovery of costs associated with the ANE Contract.2 If approved by the Commission,

Eversource would release the natural gas capacity to the electric market in accordance with an

Algonquin Electric Reliability Service (“ERS”) tariff carrying out the terms of the state-approved

ER$P. The Algonquin ERS tariff is subject to approval by the Federal Energy Regulatory

Commission (“FERC”).

6. Algonquin is a wholly owned subsidiary of Spectra Energy Corporation. Spectra

Energy Corporation is primarily involved in the transmission of natural gas throughout the

United States and Canada. Algonquin operates approximately 1 ,120 miles of natural gas

transmission pipeline in New England with a pipeline capacity of 2.44 Bcf per day. Algonquin’s

transmission system connects to the Texas Eastern Transmission Company in New Jersey and the

Maritimes & Northeast Pipeline (‘M&NP”) system in the northern region of New England.

Algonquin is regulated by FERC under the Natural Gas Act.

7. The ANE project is designed to provide increased natural gas deliverability to the

New England region to support electric generation, including most directly, the gas-fired electric

generating plants on the Algonquin and M&NP systems. More specifically, the project is

designed to provide delivery-point flexibility to serve generators in four separate sub-regions of

the market, referred to as Power Plant Aggregation Areas, which include: (I) Connecticut;

(2) southeastern Massachusetts and Rhode Island; (3) central and eastern Massachusetts; (4) and

Northern New England (including New Hampshire and Maine).

2 On December 1 8, 20 1 5, the Eversource Energy operating affiliates in Massachusetts, NSTAR Electric
Company and Western Massachusetts Electric Company, submitted a similar petition in docket D.P.U. 1 5-18 1 . In
January 2016, National Grid submitted a substantially similar petition for contract approval on behalf of its
Massachusetts-based operating companies, Massachusetts Electric Company and the Nantucket Electric Company,
in a proceeding docketed as D.P.U. 16-05.
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8. The ANE project is designed to provide: (1) 500,000 MMBtu/day of indirect

access to the gas supplies in the Marcellus Shale region in Northeastern Pennsylvania through

Algonquin’s existing direct connections to the Millennium Pipeline at Ramapo, NY; the

interconnection with Tennessee Gas Pipeline (“Tennessee” or “TGP”) at Mahwah, NJ; and the

interconnection with Iroquois at Brookfield, CT; and (2) 400,000 MMBtu/day of access to a

proposed market-area domestic liquefied natural gas (“LNG”) storage facility. The new LNG

storage facility in Acushnet, MA will provide storage withdrawal capacity of 400,000

MMBtu/day, liquefaction capability up to 54,000 MMBm/day, and 6,400,000 MMBtu of LNG

storage capacity.3 In the aggregate, the ANE transportation and storage facilities will provide a

total of 900,000 MMBtu/day of firm, incremental, integrated transportation and LNG

deliverability to multiple generators; thereby enabling net benefits to electric customers.

9. In accordance with the standards described in both the July 10, 2015 Staff

Memorandum at 7-8, and the September 1 5, 2015 Staff report in Docket No. IR 15-124 at 45-47,

as well as in Order No. 25,860 at 4-5, Eversource has undertaken an open and transparent

competitive evaluation and selection process to identify the infrastructure alternative with the

highest value for New Hampshire electricity customers. This filing for contract approval

demonstrates that the proposed ANE Contract will provide the significant value to New

Hampshire electricity customers because the agreement: (1) results in net benefits for

Eversource customers at a reasonable cost; and (2) compares favorably to the range of alternative

options reasonably available to Eversource as a result of the competitive solicitation. If

approved, Eversource customers will be the direct beneficiaries of the release of incremental gas-

transportation capacity to the market, with price relief and improved reliability expected to result

3 This is based on total storage capacity of 6,373,592 Mcf, after adjusting for the heel and an assumed BTU
content of 1,030 BTU/cubic foot.
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from the procurement. Specifically, energy cost savings are projected to exceed the contract

costs on a 3/1 ratio, excluding any consideration of capacity-release revenues that will be

credited to Eversource customers. The benefits of the capacity made possible through the

proposed ANE Contract are significant, sustaining and necessary.

10. In this initial filing, Eversource is providing quantitative and qualitative analyses

demonstrating that the price associated with the ANE Contract is competitive and that the

proposed ANE Contract satisfies other non-price factors, such as reliability, diversity of supply

and the ability to directly serve electric generation facilities having a material impact on

electricity prices. These attributes are consistent with the energy policy of the state “to meet the

energy needs of the citizens and businesses of the state at the lowest reasonable cost while

providing for the reliability and diversity of energy sources.” RSA 378:3 7.

1 1 . To support of the Commission’s approval of the ANE Contract proposal,

Eversource is submitting the following testimony and related attachments:

. Mr. James G. Daly, Vice President, Energy Supply for Eversource Energy Service
Company, providing an overview of the filing and addressing several aspects of the
Eversource proposal including the energy-market conditions that are giving rise to the
need for incremental interstate gas pipeline transportation and storage services; the net-
benefits analysis prepared in relation to the proposed ANE Contract; the process
conducted by the Eversource EDCs4 to identify resource alternatives for addressing
pipeline capacity constraints, including the request for proposals (“RFP”) process;
possible alternatives to the Access Northeast project and the economic and non-economic
factors used by the Company to evaluate the Access Northeast project; how Eversource
will manage contract quantities and maximize the release revenues received by
customers; and the proposed ratemaking mechanism for the costs and revenues
attributable to customers.

. Mr. James M. Stephens, of Sussex Economic Advisors, LLC (“Sussex Advisors”),
addressing the market and policy factors that influenced the Company’s decision to
acquire firm natural gas transportation and storage capacity; the process that Eversource
followed to confirm that the proposed contracts would provide an appropriate solution to
market dynamics that have produced reliability concerns and high electric retail prices;

4 The “Eversource EDCs” include the Company and the Eversource Massachusetts EDCs.
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the terms and operation of the contractual arrangements executed by the Company; and
the Company’s evaluation and analysis of potential resource alternatives.

. Mr. Kevin R. Petak. of ICF International (“ICF”), sponsoring the report titled, “Access
Northeast Project - Reliability Benefits and Energy Cost Savings to New England
Consumers,” which was prepared in relation to the ANE Contract (the “TCF Report”).
The ICF Report focuses on the impact that new infrastructure is expected to have on
regional gas and electricity prices, and the associated economic impacts for consumers.
The assessment includes an independent evaluation of the electric consumer benefits
expected to arise from the lower gas prices available as a result of the proposed ANE
project.

. Mr. Tilak Subrahmanian, Energy Efficiency for Eversource Energy Service Company,
describing the role that the Company’s energy efficiency programs played in the
evaluation of alternatives.

. Mr. Christopher J. Goulding, Manager of Revenue Requirements — New Hampshire and
Ms. Lois B. Jones, Team Leader — Rates, for Eversource Energy Service Company,
explaining the mechanism by which the Company will recover contract-related costs and
flow back to customers the net revenues associated with the release of capacity and any
associated sale of storage made by the EDC or its Capacity Administrator/Manager. The
testimony and attachments also present potential bill impacts for customers relating to the
contract costs.

12. The Eversource EDCs jointly issued an REP with National Grid on October 23,

2015 to six interstate pipeline companies serving the New England region and two LNG

providers.5 The purpose of the RFP was to confirm the range of resource alternatives that would

be operationally feasible, commercially reasonable, cost-effective and sufficiently sized to have a

significant impact on generation-related reliability and cost concerns. The bid guidelines

encompassed threshold criteria, as well as contractual parameters, that would need to be met to

be considered a viable solution, including but not limited to criteria related to regional scale,

delivery and receipt points, flexible service offerings, price, contract terms and renewal rights,

contract/precedent agreements, service agreements/tariffs, experience and expertise, necessary

approvals, financial statements/business reports and legal matters/conflicts.

5 Prior to and during the RFP process and subsequent contract negotiations, Eversource utilized a rigorous
process to ensure that contract negotiations were conducted on a transparent, arms-length basis consistent with N.H.
Code Admin. Rules Puc 2100.
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1 3. The Eversource EDCs received seven bids on November 1 3, 201 5 encompassing

four interstate pipeline companies and three LNG suppliers. The pipelines included Tennessee,

Algonquin, Portland Natural Gas Transmission System (“PNGTS”) (jointly with IransCanada

Corporation (“TransCanada”) and Iroquois Gas Transmission (“Iroquois”), and Iroquois

separately from TransCanada and PNGTS. The LNG suppliers included Repsol Energy North

America (“Repsol”), GDF Suez Energy North America (“GDF SUEZ”) and Stolt LNGaz of

Canada. Some bidders identified multiple options within their bids resulting in the evaluation of

approximately 20 resource alternatives.

14. As described in the testimony, the Eversource EDCs evaluated the bids with the

assistance of an unaffiliated third-party, Sussex Advisors, in a three-step process. In the first

step, a screening analysis was undertaken to determine whether the respective bid conformed

with the requirements and objectives of the RFP. Several bids were eliminated from

consideration at this stage due to the fact that the bids were “non-conforming” in terms of

satisfying the threshold bid criteria. The projects remaining after the preliminary screening

included the Tennessee Northeast Energy Direct (“NED”) project; the 600,000 MMBtu/day

PNGT$ proposal from Wright, NY; several GDF Suez alternatives; the Repsol supply

alternative; and the Access Northeast project.

1 5. The second step of the process involved organizing the bids by the Pipeline

Delivery Area served (i.e., Algonquin or Tennessee) and then by category of project (i.e.,

Pipeline Only, Pipeline with LNG Storage (Hybrid), and Imported LNG). The quantitative

analysis performed in this second step of the process by Sussex Advisors was based on a

“landed-cost” analysis, as presented by Mr. Stephens in Attachment EVER-JMS-4 (Sussex

Landed Cost Analysis).
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I 6. The landed cost analysis was developed as a threshold component of the

Company’s decision-making process, but is not the sole factor for differentiating the relative

benefits of the project proposals or determining resource selection. The overriding objective of

the resource procurement is to enter into a contract that will lead to the development of gas

transportation and/or storage capacity that will have the greatest potential to improve reliability

and reduce prices in the wholesale electric market, i. e. , producing the highest value to electricity

customers. The qualitative analysis was based on the assessment of certain risk categories

including: generation capacity served; peak day deliverability; flexibility; receipt point liquidity;

construction risks; sponsor financial consideration; and potential capacity mitigation

opportunities. The projects remaining after the second-step analysis included the Tennessee

NED project and the Access Northeast project.

1 7. The third step of the bid evaluation process was a comparative assessment of the

Access Northeast project and the Tennessee NED project. The Access Northeast and Tennessee

NED projects were each evaluated in relation to their respective capabilities to improve

reliability and to have a meaningful impact on wholesale market prices.

1 8. Sussex Advisors identified the Access Northeast project as the option with the

highest capability to impact the reliability and pricing issues affecting the New England region.

The Access Northeast project is connected to nearly 70 percent of New England’s electric

generation capacity that is directly connected to an interstate pipeline. Therefore, the key

capabilities of the Access Northeast project that position it to have a major impact on regional

reliability and wholesale market prices are that the project: (1) reaches the largest number of

directly connected power plants; (2) provides access to liquid supplies of scale and is designed to

minimize the need to reach back further to more liquid points with larger demand charges; and
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(3) is designed to provide operational flexibility through a market area domestic LNG facility

that will support no-notice and fast-start services for electric generators. In addition, Algonquin,

as a sponsor of the Access Northeast project, has considerable experience constructing,

operating, and expanding natural gas transportation in New England. That experience includes

the currently underway Algonquin Incremental Market project and the Atlantic Bridge project,

which similarly expand the capacity of the Algonquin system.

19. In accordance with the determination that the Access Northeast project provided

the option with the highest capability to impact the reliability and pricing issues affecting the

New England region, Eversource negotiated and executed the ANE Contract. The ANE Contract

sets forth the rights and obligations of Algonquin and the Company to seek to obtain the

necessary corporate and regulatory approvals, and requires the Company and Algonquin to

execute a Service Agreement following receipt of those approvals. Copies of the executed

precedent agreements and the related service agreement are provided in Attachment EVER-JGD

2 (CONFIDENTIAL).

20. The ANE Contract provides a Maximum Daily Receipt Quantity (“MDRQ’) of

37,000 MMBtu/day of capacity and a Maximum Daily Withdrawal Quantity (“MDWQ”) of

29,600 MMBtu/day from the LNG storage service, which provides an opportunity to deliver up

to a maximum of 66,600 MMBtu/day of gas to New England generators. The contract quantities

were determined through a computation of New England load share and represent the load share

served by the Company within the load served by investor-owned EDCs in New England.

21 . The proposed ANE Contract provides a 20-year term beginning on the in-service

date of the first of four planned phases of the Access Northeast project. The project is scheduled

to go into service beginning with the first phase starting on November 1 , 20 1 8; the second Phase
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starting on November 1 201 9, the third phase commencing on November 1 , 2020; and the fourth

and final phase commencing on May 1 , 202 1 . Eversource and the other EDC customers for the

Access Northeast project have negotiated a levelized cost for the 20-year duration of the

contract. The rate paid by the EDCs will be based on the actual cost of construction subject to a

cap. The ANE Contract also contains provisions related to costs and cost caps, regulatory

approvals, right of first refusal and discounts for contract extensions and most-favored-nation

status.

22. To maximize the value of the ANE Contract for customers, the Eversource EDCs

collaborated with National Grid to develop the ER$R The ER$P will utilize a Capacity

Manager, to be selected following a competitive bidding process, to administer the release of the

contracted gas capacity to the market. The Capacity Manager’s responsibilities would include

releasing the capacity in a manner consistent with the EDC guidelines, and reporting on results,

with compensation paid to the Capacity Manager in the form of a fixed fee. The Capacity

Manager will not be allowed to have any conflicts of interest that could distract or conflict with

its requirement to provide value for the EDC retail electric customers, which include effectively

releasing capacity to the generators to ensure reliability and maximizing the credits received

from the releases of capacity to help offset the cost of the EDC capacity.

23. The ICF Report developed for the Eversource EDCs and included with this filing

demonstrates that Access Northeast would generate significant cost savings to New England

electric consumers by reducing the price of natural gas delivered to New England power

generators, and subsequently, wholesale energy prices in all New England states. ICF estimates

wholesale power price reductions of up to S l2/MWh, with the total cost of the Access Northeast

project equating to $4/MWh and net savings for customers of approximately $8/MWh. Taking

—11—
000011



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
Joint Appendix of Algonquin Gas Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
Page 164

into account the cost of the pipeline, the net benefits to New England electric consumers could

range from $0.9 to $ 1 .3 billion per year on average, under normal weather conditions with

capacity-release and LNG sales revenues only increasing that count.

24. In addition to the analyses supporting the ANE Contract, Eversource has included

a mechanism for cost recovery and crediting of net release revenues. The mechanism is designed

to net costs against expected revenues so that customers are charged a net cost that is recovered

from all customers through a uniform per kWh rate. The cost elements of the ANE Contract

include: (1 ) fixed and variable transportation charges; (2) storage inventory costs and injection

and withdrawal charges; and (3) administration charges, which would encompass fixed fees paid

to the Capacity Manager and consulting fees or other similar costs incurred by participating

EDCs to effectuate and manage the contracts. Revenues offsetting those costs would be obtained

from capacity releases and sales from LNG inventory.

25. The Company’s initial filing discusses the additional regulatory approvals that are

necessary for the Access Northeast project to move forward. Specifically companies engaged in

the interstate transportation and storage of natural gas in interstate commerce must receive a

“Certificate of Need and Public Necessity” from FERC to construct a major project. FERC is

directly involved in evaluation the costs of the projects; the rates to be charged by the sponsor;

and compliance with fERC regulations. The U.S. Department of Transportation is involved in

safety issues. A specific fERC concern is that the project must be supported by long-term

contracts and not involve subsidies from other pipeline customers. Therefore, like other

interstate pipeline projects, Access Northeast will require state-approved, long-term contracts as

a prerequisite for its FERC approvals.
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26. For this reason, New England states other than New Hampshire must also approve

contracts relating to the Access Northeast project. At this point, all New England states except

Vermont have laws or regulations in place, or proposed, that allow for the development of natural

gas infrastructure to serve power generation. Consistent with the established regulatory

structures, efforts are underway in each of the six states to consider participation and support for

infrastructure contracts that will alleviate reliability and cost concerns for New England’s retail

electric customers. As noted, Eversource operating affiliates are currently seeking state

regulatory approval in Massachusetts for ANE contracts equal to the load share served by

NSTAR Electric Company and Western Massachusetts Electric Company. In Connecticut, the

Department of Energy and Environmental Protection is expected to conduct an RFP and direct

the EDCs, including the Connecticut Light and Power Company, to enter into precedent

agreements for gas transportation capacity.

27. The Access Northeast project is sized as a regional solution and will require other

New England states to take responsibility for a proportional share of the costs of the project,

which are necessary to achieve the benefits of lower electricity rates and increased reliability

across the New England region. Even with the Commission’s approval of the proposed ANE

Contract, Access Northeast will require sufficient subscription (i.e., a total of 900,000

MMBtu/day), evidenced through the execution of long-term contracts by EDCs operating

throughout New England. If other approvals do not follow in one or more New England states,

AGT will need to make a determination whether to proceed with fewer precedent agreements; to

reconfigure the project and renegotiate the existing precedent agreements; or terminate the

project. Given the significant benefits available to New Hampshire customers as a result of
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project implementation, it will be important for New Hampshire to monitor developments and

allow for adaptations and adjustments to achieve project implementation.

28. The proposed contract may be approved by the Commission and within its legal

authority because, as discussed in the legal memoranda filed in Docket No. JR 15-124, as well as

the Staff report: (1) the Company’s participation in the ANE Contract does not violate the

Restructuring Principles of RSA Chapter 374-F; (2) the corporate powers granted to Eversource

by R$A Chapter 374-A appear to encompass and authorize such contract execution; (3) the

exercise of Commission authority is in the public interest under RSA 374:57; (4) participating in

a contract designed to improve regional and state electric reliability is consistent with the

planning principles set out RSA 378:37 and :38 as well as the New Hampshire 10-Year State

Energy Strategy; and (5) cost recovery through rates charged to customers is allowed by and

consistent with New Hampshire law, including RSA 374:57 and the provisions of RSA Chapter

374-A, as well as the Commission’s plenary authority with respect to utility rates.

29. To achieve the public-interest objectives served by the ANE Contract, it is

necessary to facilitate the timely construction of the Access Northeast project. Therefore,

Eversource respectfully requests a decision from the Commission approving the proposed ANE

Contract and related mechanisms by October 1 , 2016.
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transportation of such gas can be accomplished by Algonquin without detriment to any

other Customer under any of Algonquin’s firm rate schedules.

6. POINT(S) OF RECEIPTAND DELIVERY

6.1 Primary Points of Receipt:

(a) The Primary Point(s) of Receipt at which Algonquin shall receive gas under this

rate schedule shall be specified in an exhibit to Customer’s ERS Service

Agreement. Such exhibit shall specify for each Primary Point of Receipt the

MDRO and receipt pressure obligations. Such exhibit by mutual written

agreement may be superseded by a new exhibit which may add or delete

specific points or make other changes thereto that the parties deem

appropriate. Algonquin shall not accept any proposed Primary Point(s) of

Receipt, or quantity at any Primary Point(s) of Receipt, or change in quantities

among Primary Point(s) of Receipt if (i) the resulting aggregate MDROs at all of

Customer’s Primary Point(s) of Receipt would exceed Customer’s MDTQ, except

under such circumstances as specified in Section 37.1(a) of the General Terms

and Conditions of this FERC Gas Tariff, or (ii) in doing so, in Algonquin’s

reasonable judgment, Algonquin would impair its ability to satisfy its existing

firm obligations to receive gas pursuant to other firm service agreements under

which such Point(s) of Receipt are Primary Points of Receipt and to purchase

and receive its Company Use Gas at maximum deliverability levels, as such

Company Use Gas arrangements exist under agreements effective at the date of

Customer’s request or reasonably expected by Algonquin to be effective within

six months of the request. If Customer desires to utilize the no-notice option

described in Section 4.4 above, the exhibit to Customer’s ERS Service

Agreement or the applicable Addendum to Replacement Customer’s Capacity

Release Umbrella Agreement, as applicable, must identify the Storage Facility as

a Primary Point of Receipt with an MDRO that is greater than zero.

(b) A Replacement Customer that acquired capacity or a Releasing Customer that

released capacity pursuant to Section 2.7 of this Rate Schedule ERS may

request, subject to the availability of point and path capacity, any

interconnection between the facilities of Algonquin and the facilities of other

operators (with the exception of those facilities specifically identified in Section

1.2 of this rate schedule as not available for service under this rate schedule) for

use as a Primary Point of Receipt in a segmented transaction; provided,

however, that Algonquin shall not accept any proposed Primary Point of Receipt

to the extent that (a) the resulting aggregate contractual entitlements under the

11—
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related releasing and replacement contracts along any segment would exceed

the MDIQ of the original contract, or (b) the quantities transported along any

segment under the resulting aggregate related releasing and replacement

contracts would exceed the MDTQ of the original contract. In the event that

Replacement Customer selects a new Primary Point of Receipt that is located

within the acquired contract path, the portion of the path no longer covered by

that contract is deemed to be unsubscribed capacity that may be sold by

Algonquin for the term of the capacity release agreement. Upon termination of

the capacity release agreement, all capacity covered by the original release,

including the original Primary Points of Receipt, shall revert to the Releasing

Customer, and any Primary Points of Receipt granted during the term of the

capacity release agreement shall revert to Algonquin as unsubscribed capacity.

6.2 Secondary Points of Receipt: Notwithstanding the foregoing, all interconnections

between the facilities of Algonquin and the facilities of other operators shall be available

for use by Customer as Secondary Points of Receipt, with the exception of

interconnections with those facilities specifically identified in Section 1.2 of this rate

schedule as not available for service under this rate schedule; provided, however, that

the following interconnections are available for use as Secondary Points of Receipt

under this Rate Schedule ERS, subject to and pursuant to Section 48.2 of the General

Terms and Conditions of this FERC Gas Tariff:

(a) between the Brayton Point Lateral and Algonquin’s mainline,

(b) between the Manchester Street Lateral and Algonquin’s mainline,

(c) between the Canal Lateral and Algonquin’s mainline,

(d) between the Northeast Gateway Lateral and the HubLine offshore system in

Massachusetts Bay, Massachusetts,

(e) between the J-2 Facility and Algonquin’s mainline, and

(f) between the Middletown Lateral and the Kleen Energy Lateral.

6.3 Primary Points of Delivery:

(a) The Primary Point(s) of Delivery at which Algonquin shall deliver gas for

Customer’s account under this rate schedule shall be specified in an exhibit to

the service agreement executed by Algonquin and Customer. Such exhibit by

mutual agreement may be superseded by a new exhibit which may add or

delete specific points or make other changes thereto that the parties deem

12-
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appropriate. Such exhibit shall specify for each Point of Delivery the MDDO and

delivery pressure obligations. Algonquin shall not accept any proposed Primary

Point(s) of Delivery, or quantity at any Primary Point(s) of Delivery, or change in

quantities among Primary Point(s) of Delivery if (a) the resulting aggregate

MDDOs at all of Customer’s Primary Point(s) of Delivery would exceed

Customer’s MDTQ., except (I) under such circumstances as specified in Section

37.1(a) of the General Terms and Conditions of this FERC Gas Tariff, or (ii) under

such circumstances in which Customer’s proposed Primary Point(s) of Delivery

and proposed change in quantities among Primary Point(s) of Delivery are in

connection with the construction or modification of facilities that are directly

connected to Algonquin, and the costs of such facilities are paid for or

reimbursed by Customer or by third parties who connect to and have such

Point(s) of Delivery added to Customer’s service agreement, or (b) in doing so,

in Algonquin’s reasonable judgment, Algonquin would impair its ability to satisfy

its existing firm obligations to deliver gas pursuant to other firm service

agreements under which such Point(s) of Delivery are Primary Point(s) of

Delivery. If Customer desires to utilize either ofthe no-notice options described

in Sections 4.3 and 4.4 above, the exhibit to Customer’s ERS Service Agreement

or the applicable Addendum to Replacement Customer’s Capacity Release

Umbrella Agreement, as applicable, must identify a Primary Point of Delivery

with an MDDO that is greater than zero.

(b) A Replacement Customer that acquired capacity or a Releasing Customer that

released capacity pursuant to Section 2.7 of this Rate Schedule ERS may

request, subject to the availability of point and path capacity, any

interconnection between the facilities of Algonquin and the facilities of other

operators (with the exception of those facilities specifically identified in Section

1.2 of this rate schedule as not available for service under this rate schedule) for

use as a Primary Point of Delivery in a segmented transaction provided,

however, that Algonquin shall not accept any proposed Primary Point of

Delivery to the extent that (a) the resulting aggregate contractual entitlements

under the related releasing and replacement contracts along any segment

would exceed the MDTQ of the original contract, or (b) the quantities

transported along any segment under the resulting aggregate related releasing

and replacement contracts would exceed the MDTQ of the original contract. In

the event that Replacement Customer selects a new Primary Point of Delivery

that is located within the acquired contract path, the portion of the path no

longer covered by that contract is deemed to be unsubscribed capacity that may

be sold by Algonquin for the term of the capacity release agreement. Upon
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termination of the capacity release agreement, all capacity covered by the

original release, including the original Primary Points of Delivery, shall revert to

the Releasing Customer, and any Primary Points of Delivery granted during the

term of the capacity release agreement shall revert to Algonquin as

unsubscribed capacity.

6.4 Secondary Points of Delivery: Notwithstanding the foregoing, all interconnections

between the facilities of Algonquin and the facilities of other operators shall be available

for use by Customer as Secondary Points of Delivery, with the exception of

interconnections with those facilities specifically identified in Section 1.2 of this rate

schedule as not available for service under this rate schedule; provided, however, that

the following interconnections are available for use as Secondary Points of Delivery

under this Rate Schedule ERS, subject to and pursuant to Section 48.2 of the General

Terms and Conditions of this FERC Gas Tariff:

(a) between the Brayton Point Lateral and Algonquin’s mainline,

(b) between the Manchester Street Lateral and Algonquin’s mainline,

(c) between the Canal Lateral and Algonquin’s mainline,

(U) between the Northeast Gateway Lateral and the HubLine offshore system in

Massachusetts Bay, Massachusetts,

(e) between the J-2 Facility and Algonquin’s mainline, and

(f) between the Middletown Lateral and the Kleen Energy Lateral.

7. INJECTION PROVISIONS

7.1 General Procedure. If Customer desires Algonquin to store gas in the Storage Facility for

Customer’s account under this Rate Schedule, Customer shall give notice to Algonquin in

accordance with Section 22 of the General Terms and Conditions of this FERC Gas Tariff.

Such notice shall specify the quantity of gas, plus any Fuel Reimbursement Quantity,

which Customer desires to be injected into the Storage Facility under this Rate Schedule.

Algonquin shall thereupon inject the quantity of gas so nominated subject to the

limitations set forth herein. The maximum quantity of gas which Algonquin is obligated

on any Gas Day to inject into the Storage Facility under this Rate Schedule shall be the

Maximum Daily Injection Quantity specified in Customer’s ERS Service Agreement. In

addition, Algonquin shall be obligated to accept gas for Customer’s account in

accordance with this Section 7.1 only when Customer’s Storage Inventory is less than

the Maximum Storage Quantity specified in Customer’s ERS Service Agreement.
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7.2 Algonquin shall permit transfers of title of gas in Storage Inventory between Customers,

provided both Customers have executed a service agreement under Rate Schedule ERS

and that such transfer does not permit either Customer to exceed its Maximum Storage

Quantity specified in such service agreement. A Customer that desires to transfer

Storage Inventory to another Customer must submit the required information, which

shall include, at a minimum, the identification of the service agreements involved in the

transfer, the quantity to be transferred, and the effective date of the transfer, via the

LINK® System. If a proposed transfer involves a service agreement that has terminated,

the required information must be submitted within three (3) Business Days after the

end of the term of the applicable agreement. The proposed transfer must be confirmed

via the LINK® System by the Customer to whom the Storage Inventory is to be

transferred before the transfer is processed by Algonquin.

8. WITHDRAWAL PROVISIONS

If Customer desires the delivery of gas stored for Customer’s account under this Rate Schedule

ERS, Customer shall give notice to Algonquin in accordance with Section 22 of the General

Terms and Conditions of this FERC Gas Tariff. Such notice shall specify the quantity of gas, plus

any Fuel Reimbursement Quantity, which Customer desires to be withdrawn from the Storage

Facility and delivered under this Rate Schedule ERS. Algonquin shall thereupon deliver to

Customer the quantity of gas so nominated; provided, however, the maximum quantity of gas
which Algonquin is obligated on any Gas Day to withdraw from the Storage Facility under this

Rate Schedule shall be the Maximum Daily Withdrawal Quantity specified in Customer’s ERS

Service Agreement. In addition, Algonquin shall be obligated to withdraw gas for Customer in

accordance with this Section 8 only when Customer’s Storage Inventory is greater than zero.

9. GENERAL TERMS AND CONDITIONS

The applicable General Terms and Conditions of this FERC Gas Tariff are hereby made a part of

this rate schedule.
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FORM OF SERVICE AGREEMENT
(APPLICABLE TO RATE SCHEDULE ERS)

FThis Form of Service Agreement may be revised to reflect non-substantive changes that are
included in the Form of Service Agreement applicable to Rate Schedule ERS as of the date of
execution pursuant to Paragraph 3 of the Precedent Agreement and will be revised to reflect the
specific terms of the Precedent Agreement. including, without limitation, the contractual ROFR.J

Date:

__________________________,

Contract No.

__________________

SERVICE AGREEMENT

This AGREEMENT is entered into by and between Algonquin Gas Transmission, LLC, (“Algonquin”) and

___________________________________________

(“Customer”).

[or, when applicable, “This Agreement entered into this day of

_______,

, by and between
Algonquin Gas Transmission, LLC (“Algonquin”) and

________________,

as “Administrator” on behalf of
the Principals set forth in Multiple Shipper Option Agreement (“MSOA”) Contract No.

______,

hereinafter
individually and collectively referred to as “Customer,” which Principals meet the requirements set forth in
such MSOA which is incorporated herein by reference.”J

WHEREAS, [this and an additional clause(s) may be included to describe the historical or factual context
of the Agreement, to describe or identify a precedent agreement, and any other agreements if applicable,
between Algonquin and Customer related to the Agreement, and/or to describe or define the facilities
necessary to provide service under the Agreement, and will not include binding consideration.]

[In the event that the capacity was awarded as Interim Capacity pursuant to Section 2.6 of the
General Terms and Conditions of the Algonquin Tarifl the following language will be included as
a Whereas clause in Customer’s Agreement: “The service provided to Customer under this
Agreement will utilize capacity that was acquired by Customer as Interim Capacity pursuant to the
provisions of Section 2.6 of the General Terms and Conditions of the Algonquin Tariff.”]

NOW THEREFORE, in consideration of the premises and of the mutual covenants herein contained, the
parties do agree as follows:

I . Algonquin shall deliver and Customer shall take and pay for service pursuant to the terms of this
Agreement and subject to Algonquin’s Rate Schedule ERS and the General Terms and
Conditions of Algonquin’s Tariff, which are incorporated herein by reference and made a part
hereof.

[In the event that a precedent agreement for a new or an expansion project contains credit
provisions applicable to Customer’s capacity related to such project, the following
language shall be included in Customer’s Service Agreement. “The credit requirements
applicable to this Agreement are set forth in that certain Precedent Agreement dated

____________

between Algonquin and Customer related to this Agreement.”]

2. The Maximum Daily Transportation Quantity (MDTQ) for transportation service under this
Agreement and any right to increase or decrease the MDTQ during the term of this Agreement
are listed on Exhibit C attached hereto. The Maximum Daily Injection Quantity (MDIQ), Maximum
Storage Quantity (MSQ), and Maximum Daily Withdrawal Quantity (MDWQ) for the storage
service under this Agreement, and any right to increase or decrease the MDIQ, MSQ or MDWQ
during the term of this Agreement are listed on Exhibit D attached hereto. The Primary Point(s) of
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Receipt, Maximum Daily Receipt Obligation (MDRO), Base Flow Path, if applicable, and Base
Flow Path Quantity, if applicable, are listed on Exhibit A attached hereto. The Primary Point(s) of
Delivery, Maximum Daily Delivery Obligation (MDDO), and Enhanced Maximum Hourly
Transportation Quantity (Enhanced MHTQ), if applicable, are listed on Exhibit B attached hereto.
Exhibit(s) A, B, C and D are incorporated herein by reference and made a part hereof.

3. This Agreement shall be effective on

____________

[this blank may include a date certain, a date
either earlier or later than a specified date certain based on the completion of construction of
facilities necessary to provide service under the Agreement, a date set forth in or established by a
relevant order from the Federal Energy Regulatory Commission or a commencement date as
defined in a precedent agreement between Customer and Algonquin] and shall continue for a
term ending on and including

____________

[or, when applicable, “shall continue for a term of

____

years”] (“Primary Term”) and shall continue to be effective from

______________

to

______________

thereafter [In the event that the capacity was awarded as Interim Capacity
pursuant to Section 2.6 of the General Terms and Conditions of the Algonquin Tarifl the
following phrase will be included in Customer’s Agreement: “but in no event beyond

__________,“]

unless and until terminated by Algonquin or Customer upon prior written notice of at
least

_______[not

less than 1 year for agreements with a primary term of more than I year; for
service agreements with both a primary term and notice period of exactly one (1 ) year, the notice
must be submitted within ten (10) Business Days of the beginning of the primary term of the
service agreement, and at least one (1 ) year for subsequent notices for such service agreement;
and otherwise mutually agreeable]. [In the event that Algonquin and Customer agree to a fixed
term, the evergreen and notice of termination language shall be omitted from Customer’s
Agreement.] This Agreement may be terminated at any time by Algonquin in the event Customer
fails to pay part or all of the amount of any bill for service hereunder and such failure continues for
thirty days after payment is due; provided Algonquin gives ten days prior written notice to
Customer of such termination and provided further such termination shall not be effective if, prior
to the date of termination, Customer either pays such outstanding bill or furnishes a good and
sufficient surety bond or other form of security reasonably acceptable to Algonquin guaranteeing
payment to Algonquin of such outstanding bill; provided that Algonquin shall not be entitled to
terminate service pending the resolution of a disputed bill if Customer complies with the billing
dispute procedure currently on file in Algonquin’s Tariff. Any portions of this Agreement
necessary to correct or cash-out imbalances under this Agreement as required by the General
Terms and Conditions of Algonquin’s Tariff shall survive the other parts of this Agreement until
such time as such balancing has been accomplished.

If this Agreement qualifies as a “ROFR Agreement” as defined in the General Terms and
Conditions of Algonquin’s Tariff, the provision of a termination notice by either Customer or
Algonquin, pursuant to the preceding paragraph, a notice of partial reduction in Maximum Daily
Transportation Quantity, Maximum Daily Injection Quantity, Maximum Storage Quantity, and
Maximum Daily Withdrawal Quantity, as applicable, pursuant to Exhibit C or D, as applicable, or
the expiration of this Agreement of its own terms triggers Customer’s right of first refusal under
Section 9 of the General Terms and Conditions of Algonquin’s Tariff.

[In the event that the capacity was awarded as Interim Capacity pursuant to Section 2.6 of
the General Terms and Conditions of the Algonquin Tarfff the previous paragraph will be
replaced with the following language: “This Agreement does not qualify as a ROFR
Agreement, as such term is defined in Section 1 of the General Terms and Conditions of the
Algonquin Tariff.”]
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4. Maximum rates, charges, and fees shall be applicable to service pursuant to this Agreement
except during the specified term of a discounted rate or a Negotiated Rate to which Customer
and Algonquin have agreed. Provisions governing such discounted rate shall be as specified in
the Discount Confirmation to this Agreement. Provisions governing such Negotiated Rate and
term shall be as specified on an appropriate Statement of Negotiated Rates filed, with the
consent of Customer, as part of Algonquin’s Tariff. It is further agreed that Algonquin may seek
authorization from the Commission and/or other appropriate body at any time and from time to
time to change any rates, charges or other provisions in the applicable Rate Schedule and
General Terms and Conditions of Algonquin’s Tariff, and Algonquin shall have the right to place
such changes in effect in accordance with the Natural Gas Act. Nothing contained herein shall be
construed to deny Customer any rights it may have under the Natural Gas Act, including the right
to participate fully in rate or other proceedings by intervention or otherwise to contest increased
rates in whole or in part.

5. Unless otherwise required in the Tariff, all notices shall be in writing and shall be considered duly
delivered when mailed to the applicable address below or transmitted via facsimile. Customer or
Algonquin may change the addresses or other information below by written notice to the other
without the necessity of amending this Agreement:

Algonquin:

Customer:

6. The interpretation and performance of this Agreement shall be in accordance with the laws of the
Commonwealth of Massachusetts, excluding conflicts of law principles that would require the
application of the laws of a different jurisdiction.

7. This Agreement supersedes and cancels, as of the effective date of this Agreement, the
contract(s) between the parties hereto as described below, if applicable:

[None or an appropriate description]

3-
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be signed by their respective
Officers and/or Representatives thereunto duly authorized to be effective as of the date stated above.

CUSTOMER:

__________________

ALGONQUIN GAS TRANSMISSION, LLC

By:____________________________ By:____________________________

Title: Title:_____________________________________________

4-
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FORM OF SERVICE AGREEMENT
(APPLICABLE TO RATE SCHEDULE ERS)

Exhibit A

Point(s of Receirt

Dated:

To the service agreement under Rate Schedule ERS dated

_____________

between Algonquin Gas
Transmission, LLC (Algonquin) and

____________________________

(Customer) concerning Point(s)
of Receipt.

Exhibit A Effective Date:

__________

Primary
Pointof MaximumDaily Maximum
Receipt Receipt Obligation Receipt Pressure

[Base Flow Pathi [Base Flow Path QuantitvJ

[Notice: Additional information may be included where the Base Flow Path cannot be clearly identified

from the Maximum Daily Receipt Obligation(s) [MDRO(s)J and/or aggregate MDRO(s), the Base Flow
Path set forth on Exhibit A of Customer’s ERS service agreement, and the Maximum Daily Delivery
Obligation(s) (MDDO(s)) and/or aggregate MDDO(s) set forth on Exhibit B of Customer’s ERS Service
Agreement.]

[Notice: The sum of the Maximum Daily Receipt Obligations (MDROs) in total across any two or more
Primary Points of Receipt may also be further limited by a specified aggregate MDRO (“AMDRO”), as
applicable.]

Signed for Identification

Algonquin:

_____________________________________________

Customer:

_____________________________________________

Supersedes Exhibit A Dated

_____________________________

1—
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FORM OF SERVICE AGREEMENT
(APPLICABLE TO RATE SCHEDULE ERS)

Exhibit B

Point(s) of Delivery

Dated:

To the service agreement under Rate Schedule ERS dated

_____________

between Algonquin Gas
Transmission, LLC (Algonquin) and

__________________________

(Customer) concerning Point(s)
of Delivery.

Exhibit B Effective Date:

Primary Maximum Minimum
Point of Daily Delivery Delivery [Enhanced
Delivery Obligation Pressure MHTQ1

[NOTICE: The sum of the Maximum Daily Delivery Obligations (MDDOs) in total across any two or more
Primary Points of Delivery may also be further limited by a specified aggregate MDDO (“AMDDO”), as
applicable.

[NOTICE: In the event that Customer and Algonquin have reached an agreement for an Enhanced MHTQ
at a Point of Delivery under Customer’s ERS Service Agreement, the column heading Enhanced MHTQ
will be included in Exhibit B to Customer’s ERS Service Agreement.]

Signed for Identification

Algonquin:

_____________________________________________

Customer:

___________________________________________

Supersedes Exhibit B Dated

_____________________________
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FORM OF SERVICE AGREEMENT

(APPLICABLE TO RATE SCHEDULE ERS)

ExhibitC

Transrortation Quantities

Dated:

To the service agreement under Rate Schedule ERS dated

_____________

between Algonquin Gas
Transmission, LLC (Algonquin) and

_____________________________________

(Customer)
concerning transportation quantities.

Exhibit C Effective Date:

__________

MAXIMUM DAILY TRANSPORTATION QUANTITY (MDTQ):

Q.th Period

[In the event that Algonquin and Customer agree upon MDTQs that are not the same for each
period specified above, the highest MDTQ will be identified with a footnote using an asterisk and
the following accompanying text: “MDTQ to be utilized in applying the monthly Reservation
Charge.”]

PARTIAL QUANTITY REDUCTION RIGHTS: Customer elects to partially reduce Customer’s
Maximum Daily Transportation Quantity by

_____________

dth as of

___________,

or any
subsequent anniversary date, upon providing

_______

[Notice period to be not less than the notice
period required to terminate the entire contract] year(s) prior written notice to Algonquin.

Algonquin and Customer agree that, if this Agreement qualifies as a “ROFR Agreement”, (i) the
foregoing contractual right to partially reduce Customer’s Maximum Daily Transportation Quantity is
in addition to and not in lieu of any ROFR right to reduce Customer’s Maximum Daily Transportation
Quantity on a volumetric basis upon termination or expiration of this Agreement and (ii) only the
partial reduction pursuant to the foregoing contractual right to partially reduce Customer’s Maximum
Daily Transportation Quantity is subject to the ROFR procedures specified in the General Terms and
Conditions of Algonquin’s Tariff and Customer may retain the balance of the Maximum Daily
Transportation Quantity without being subject to the ROFR procedures.

Signed for Identification

Algonquin:

_____________________________________________

Customer:

____________________________________________

Supersedes Exhibit C Dated

______________________________
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FORM OF SERVICE AGREEMENT

(APPLICABLE TO RATE SCHEDULE ERS)

Exhibit D

Storacie Quantities

Dated:

To the service agreement under Rate Schedule ERS dated

_____________

between Algonquin Gas
Transmission, LLC (Algonquin) and

_____________________________________

(Customer)
concerning storage quantities.

Exhibit D Effective Date:

MAXIMUM STORAGE QUANTITY (MSQ): Dth

MAXIMUM DAILY INJECTION QUANTITY (MDIQ):

________

Dth
Pti:i Period

MAXIMUM DAILY WITHDRAWAL QUANTITY (MDWQ):

________

Dth
Qtb Period

PARTIAL QUANTITY REDUCTION RIGHTS: Customer elects to partially reduce Customer’s MDIQ
by

_____________

dth, MSQ by

_____________

dth and MDWQ by

_____________

dth, maintaining
the existing MDIQ, MSQ and MDWQ relationship, as of

___________,

or any subsequent anniversary
date, upon providing

________

[Notice period to be not less than the notice period required to
terminate the entire contract] year(s) prior written notice to Algonquin.

Algonquin and Customer agree that, if this Agreement qualifies as a “ROFR Agreement”, (I) the
foregoing contractual right to partially reduce Customer’s Maximum Storage Quantity is in addition to
and not in lieu of any ROFR right to reduce Customer’s Maximum Storage Quantity on a volumetric
basis upon termination or expiration of this Agreement and (ii) only the partial reduction pursuant to
the foregoing contractual right to partially reduce Customer’s Maximum Storage Quantity is subject
to the ROFR procedures specified in the General Terms and Conditions of Algonquin’s Tariff and
Customer may retain the balance of the Maximum Storage Quantity without being subject to the
ROFR procedures.

Signed for Identification

Algonquin:

_____________________________________________

Customer:

____________________________________________

Supersedes Exhibit D Dated

______________________________
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EXECUTION COPY

Attachment B
Retail Market Share
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EXECUTION COPY

Retail Market Share

ELECTRIC DISTRIBUTION CUSTOMER’S EDC SHARE
COMPANY (PERCENT)

Connecticut Light & Power Co. d/b/a Eversource Energy 21.7%

United Illuminating Company 5.1%

NSTAR Electric Co. d/b/a Eversource Energy 19.6%

Western Massachusetts Elec. Co. d/b/a Eversource Energy 3.4%

Massachusetts Electric Co. d/b/a National Grid 20.0%

Nantucket Electric Co. d/b/a National Grid 0.1%

Unitil Energy Services, Inc. - Massachusetts 0.4%

Central Maine Power Co. 7.9%

ErneraMaine 1.4%

Public Service Co. ofNew Hampshire dlbla Eversource Energy 7.4%

Unitil Energy Services, Inc. - New Hampshire 1.2%

Liberty Utilities - New Hampshire 0.9%

Narragansett Electric Co. d/b/a National Grid 7.2%

Green Mountain Power Company 3.7%

Total 100%

*2014 ISONE Annual Twelve Month Average of Monthly Peak Network Loads
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Attachment C
Negotiated Rate Agreement
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ALGONQUIN GAS TRANSMISSION, LLC Mailing Address: SnartrnE5400WestheimerCourt P.O. Box 1642 f” ‘ “ I

I

Houston, TX 77056-5310 Houston, TX 77251-1642 . e s713.627.5400 main

February j52016

Edna Karanian
Director, Gas Supply
Public Service Company ofNew Hampshire dfbla Eversource Energy
I 07 Selden Street
Berlin, Connecticut 06037

Re: Rate Schedule ERS Service Agreement (Contract No.

_______)

—
Negotiated Rate

Dear Ms. Karanian:

By this transmittal letter, Algonquin Gas Transniission, LLC (“Algonquin”) and Public Service
Company of New Hampshire dlb/a Eversource Energy (“PSNH”) are implementing a negotiated rate
applicable to service under the above-referenced Rate Schedule ERS Service Agreement.

Algonquin and PSNM hereby agree that the provisions on the attached Pro Forma Statement of
Negotiated Rates reflect the terms of their agreement, including the effectiveness of the negotiated rate.
After execution of this letter by both Algonquin and PSNH, Algonquin shall file a Statement of
Negotiated Rates with the Federal Energy Regulatory Commission (“Commission”) containing rate-
related provisions identical to those provisions on the attached Pro Forma Statement of Negotiated Rates
in accordance with Section 46 ofthe General Terms and Conditions ofthe Algonquin tariff.

If the foregoing accurately sets forth your understanding of the matter covered herein, please so
indicate by having a duly authorized representative sign in the space provided below and returning an
original signed copy to the undersigned.

Sincerely,

Willia . ardley
Presi9

ACCEPTJ3D AND AGREED TO
TfflS/C’PAY OF FEBRUARY, 2016

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE
DILl/A VERSOURCE ENERGY

V
/J 7

e: James G. Daly
Title: Vice President Energy Supply

www.spectraenergypaftners.com 000166
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STATEMENT OF NEGOTIATED RATES 1/2/3/4/516/7/8/

Customer Name: Public Service Company ofNew Hampshire d/b/a Eversource Energy

Service Agreement: [INSERT CONTRACT NUMBERJ

Term of Negotiated Rate: The term of this negotiated rate commences on the Phase 1 Service
Commencement Date (as defined in the Precedent Agreement between Pipeline and Customer)
of Contract No. [INSERT CONTRACT NUMBER] and continues for the Primary Term (as such
term is defined in the Precedent Agreement and Contract No. [INSERT CONTRACT
NUMBER]) and any evergreen term thereof. 6/ In the event that Customer exercises its option
to extend the Primary Term for
negotiated reservation rate as reflected in item (iii) under Extension Reservation Rate below, the
term of this Negotiated Rate shall extend at such new negotiated rate for such extended term and
any evergreen term thereof.

Rate Schedule: ERS [Access Northeast Project]

I on the Phase 1 Service Commencement Date
I.on the Phase 2 Service Commencement Date

on the Phase 3 Service Commencement Date
on the Phase 4 Service Commencement Date

MSQ: on the Phase Service Commencement Date 7/

Reservation Rate: Customer shall pay a negotiated reservation rate of per
month of Customer’s MDTQ under Contract No. [INSERT CONTRACT NUMBER] during the
Primary Term and any evergreen term of such Primary Term. 3/5/2/

Extension Reservation Rate:

(A) In the event that Customer exercises its option to extend the Primary Term for either
the rate during any such extended term and any evergreen term of

such extended term, shall be chosen by
. to extend from one of the followin
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Commodity Charge: Customer shall pay the applicable maximum recourse commodity and
usage rates, as reflected on the currently effective Statement of Rates for Pipeline’s Rate
Schedule ERS for the Project; provided, however, that such rates shall not include any allocation
offixed costs. 5/

Other Charges: 5/

Non-Storage Primary Receipt Point: 7/

Primary Delivery Points: 7/

Mal;wa1i (Meter No. 00201)
I tr t e Phase I Service Commencement Date

on the Phase 2 Service Commencement Date
on the Phase 3 Service Commencement Date
“214)

the Phase 1 Service Commencement Date
the Phase 2 Service Commencement Date

I on the Phase 3 Service Commencement Date
3. 00251)

on the Phase 1 Service Commencement Date
on the Phase 2 Service Commencement Date

the Phase 3 Service Commencement Date

Acushnet (Meter No. [TBDJ)
on the Phase Service Commencement Date

I the Phase 1 Service Commencement Date
--l the Phase 2 Service Commencement Date

the Phase 3 Service Commencement Date
on the Phase 4 Service Commencement Date

e Phase I Service Commencement Date
on the Phase 2 Service Commencement Date
on the Phase 3 Service Commencement Date
on the Phase 4 Service Commencement Date

Ramap

Storage Primary Receipt Point(s): 7/

Connecticut
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the Phase 1 Service Commencement Date
the Phase 2 Service Commencement Date
the Phase 3 Service Commencement Date
•on the Phase 4 Service Commencement Date

on the Phase 1 Service Commencement Date
on the Phase 2 Service Commencement Date
on the Phase 3 Service Commencement Date
on the Phase 4 Service Commencement Date

Recourse Rate(s): The Recourse Rate(s) applicable to this service is the applicable maximum
rate(s) stated on Pipeline’s Statement of Rates for Rate Schedule ERS [Access Northeast Project]
at the applicable time.

FOOTNOTES:

1/ This negotiated rate agreement is part of a non-conforming Service Agreement.

2/ This negotiated rate shall apply only to transportation service under Contract No.
[iNSERT CONTRACT NUMBER], up to Customer’s specified MDTQ, using the Primary
Receipt Point and Primary Delivery Point designated herein, and any secondary receipt and
delivery points available under Rate Schedule ERS; provided if Customer changes its primary
points listed above (or the MDROs or MDDOs associated with such points), pursuant to the
provisions of the Pipeline’s fERC Gas Tariff, Pipeline shall have the option to terminate this
negotiated rate by providing Customer with written notice of Pipeline’s intent to terminate the
negotiated rate and, in such case, this negotiated rate shall terminate and Pipeline’s maximum
recourse rate for Rate Schedule ERS for the Project shall apply for the remaining term of the
Service Agreement, unless and until otherwise agreed in writing between Customer and Pipeline.
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5/ Customer shall pay (i) the applicable Fuel Reimbursement Quantity (“FRQ”) under
Pipeline’s Rate Schedule ERS for the Project, which shall include fuel use loss related to
liquefaction and compression for the storage facilities and (ii) the applicable Annual Charge
Adjustment and all other charges and surcharges applicable to Rate Schedule ERS for the
Project, including electric power costs and other variable operating costs for the storage
facilities. Customer shall also pay any future surcharge or additional usage charge pursuant to
any FERC-approved cost recovery mechanism of general applicability implemented in a generic
proceeding or in a Pipeline specific proceeding, or any other recovery mechanism for the
recovery of direct or indirect costs not reflected in Pipeline’s FERC approved Rate Schedule
ERS rates for the Project at the time of execution of this negotiated rate, including but not limited
to such costs related to pipeline safety or environmental compliance costs associated with
Pipeline’s operation.

4/ Pipeline and Customer agree that Contract No. [INSERT CONTRACT NUMBER] is a
ROFR Agreement.
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6/ If the term of Contract No. [INSERT CONTRACT NUMBER] renews for one or more
twelve (12) month evergreen period(s) at the Negotiated Reservation Rate, then the term of this
negotiated rate shall be extended for such evergreen period(s).

7/ The MDTQs, MSQ, MDROs, MDDOS, MDIQ, and MDWQ may be revised in
accordance with Paragraph 3(a) of the Precedent Agreement.

8/ Most Favored Nations
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(e) Waiver

Nothing in this footnote 8 constitutes a waiver of either party’ s right to seek regulatory and/or
judicial relief if a party acts in a manner that is inconsistent with its obligations as set forth in this
footnote.
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Attachment D
Form of Letter of Credit
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EXECUTION COPY

ATTACHMENT 1)

IRREVOCABLE STANDBY LETTER OF CREDIT

Letter of Credit No: Date: , 20_

Date of Expiry:

___________,

20_

Beneficiary: Account Party:
[Spectra entity name] (Complete Legal Name)
5400 Westheimer Court (Address)
Houston, TX 77056 (City, State, Zip)

Attn: Credit Director

[Name of Bank] (“Issuing Bank”) hereby establishes this Irrevocable and Transferable
Standby Letter of Credit No.

_________

in favor of [Spectra entity name] (“Beneficiary”)
for the account of [Account Party Name] (“Account Party”) in connection with that certain
Precedent Agreement between Account Party and Beneficiary, dated [ ], 2016 (the
“Precedent Agreement”), and the related firm transportation service agreement between
Account Party and Beneficiary (the “Service Agreement”), for the aggregate amount of up to
(dollar amount) available to Beneficiary by presenting sight draft(s) to Issuing Bank when
accompanied by a signed and dated statement by an authorized representative of Beneficiary
certifying one or more of the following, as applicable:

1 . “The amount drawn herein is to satisfy obligations of Account Party between
Beneficiary and Account Party. Wherefore, the undersigned Beneficiary does
hereby demand payment of $ . Beneficiary further certifies that
supporting documents when required were presented to Account Party and that
Account Party has not satisfied its obligations.” And I or

2. “This Letter of Credit will expire in less than thirty (30) days and Beneficiary has
not received an extension of said Letter of Credit or other acceptable
replacement collateral from Account Party. Wherefore, the undersigned
Beneficiary does hereby demand payment of $ . Upon timely
receipt of an amendment extending this Letter of Credit, this drawing is to be
considered automatically rescinded.” And I or
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3. “Issuing Bank ‘s lowest long-term senior unsecured debt rating no longer meets
or exceeds “A-” by Standard & Poor’s Rating Group and “A3” by Moody’s
Investor Services, Inc., and Account Party has not caused a replacement Letter
of Credit from an alternate financial institution acceptable to Beneficiary to be
issued to Beneficiary. Wherefore, the undersigned Beneficiary does hereby
demand payment of

$_________________

SPECIAL TERMS AND CONDITIONS

I . Partial and multiple drawings are allowed hereunder. The amount that may be drawn by
Beneficiary under this Letter of Credit shall be automatically reduced by the amount of any
payments made through Issuing Bank referencing this Letter of Credit.

2. This Letter of Credit shall automatically extend without amendment for periods of one year
each from the present or any future expiry date unless Issuing Bank notifies Beneficiary in
writing at least sixty (60) days prior to such present or future expiry date, as applicable, that
Issuing Bank elects not to further extend this Letter of Credit.

3. This Letter of Credit is transferable without charge any number of times, but only in the
amount of the full unutilized balance hereof and not in part and with the approval of Account
Party which consent shall not be unreasonably withheld, conditioned or delayed.

4. The term “Beneficiary” includes any successor by operation of law of the named beneficiary
to this Letter of Credit, including, without limitation, any liquidator, any rehabilitator, receiver
or conservator.

5. Presentations for drawing may be delivered in person, by mail, by express delivery, or by
facsimile.

6. All Bank charges are for the account of Account Party.

7. Article 36 under UCP 600 is modified as follows: If the Letter of Credit expires while the
place for presentation is closed due to events described in said Article, the expiry date of
this Letter of Credit shall be automatically extended without amendment to a date thirty (30)
calendar days after the place for presentation reopens for business.

Issuing Bank hereby agrees with Beneficiary that documents presented for drawing in
compliance with the terms of this Letter of Credit will be duly honored upon presentation at
Issuing Bank’s counters if presented on or before the expiry date.

Unless otherwise expressly stated herein, this Letter of Credit is subject to the Uniform Customs
and Practice for Documentary Credits (“UCP”), 2007 Revision, International Chamber of
Commerce Publication No. 600. Matters not covered by the UCP shall be governed and
construed in accordance with the laws of the state of New York.

ISSUING BANK SIGNATURE

-2-
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-3-

000179



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
Joint Appendix of AIgonj[rsmission, LLC and

Public Service Company of New Energy

Page 79 of 85 Page 246

EXECUTION COPY

Attachment E

GUARANTY

This Guaranty (“Guaranty”), dated as of

_______________,

is made by
-—---- “. ,

a [state and corporate struCture] (“Guarantor”), in favor of

______________

a [state & corporate structure] (“Beneficiary”).

WHEREAS,fromtimetotime, ,a . [stateand corporate
structure] (“Counterparty”), and Beneficiary have entered into that certain precedent agreement dated

_______

(“Precedent Agreement”), as may be amended from time to time and that certain service
agreement dated

______

(“Service Agreement”), as may be amended from time to time (both Precedent
Agreement and Service Agreement are collectively referred as the “Agreement”);

WHEREAS, Counterparty is a wholly-owned subsidiary of Guarantor; and Guarantor will directly
or indirectly benefit from the Agreement to be entered into between Counterparty and Beneficiary; and

WHEREAS, as an inducement to Beneficiary to enter into the Agreement, Guarantor has agreed
to provide this Guaranty; and

WHEREAS, Guarantor has agreed to execute and deliver this Guaranty with respect to
Counterparty’s payment obligations under the Agreement:

NOW THEREFORE, in consideration ofthe premises, Guarantor hereby agrees as follows:

I . Guaranty. Guarantor hereby absolutely, irrevocably and unconditionally guarantees the timely
payment when due of Counterparty’s payment obligations arising under any Agreement, as such
Agreement may be amended or modified from time to time, together with any interest thereon and fees
and costs of collection (including attorney’s fees and court costs) in connection therewith (“Obligation”).
In the event Counterparty defaults in the payment of any of the Obligation, within ten (10) days after
receiving written notice from Beneficiary, Guarantor shall make such payment or otherwise cause same to
be paid. This Guaranty may be enforced by Beneficiary at any time without the necessity of first resorting
to or exhausting any other security or collateral. All amounts payable by Guarantor hereunder shall be in
freely transferable funds.

2. Effectiveness. This Guaranty is effective as of the date set forth above and is a continuing guaranty
which shall remain in full force and effect throughout the term of the Agreement, including any extensions
or renewals thereof, until Guarantor has completely fulfilled the Obligation. If at any time during the
effectiveness of this Guaranty, Guarantor no longer qualifies as Creditworthy as defined in Paragraph XX
of the Precedent Agreement, Guarantor shall, or shall cause Counterparty to, immediately provide the
collateral specified in Paragraph XX(X) of the Precedent Agreement.

3. Waivers. (a) Guarantor waives any right to require as a condition to its obligations hereunder any of
the following should Beneficiary seek to enforce the obligations of Guarantor:

(i) presentment, demand for payment, notice of dishonor or non-payment, protest, notice of
protest, or any similar type of notice;
(ii) any suit be brought against, or any other action be brought against, or any notice of default or
other similar notice be given to, or any demand be made upon Counterparty or any other person
or entity;
(iii) notice of acceptance of this Guaranty, of the creation or existence of the Obligation, and/or
any action by Beneficiary in reliance hereon or connection herewith;
(iv) notice of entering into any Agreement between Counterparty and Beneficiary, and/or any
amendments, supplements or modifications thereto, or any waiver of consent under any
Agreement, including waiver of the payment and performance of the Obligation thereunder;
a nd/or
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(v) notice of any increase, reduction or rearrangement of Counterparty’s Obligation under any
Agreement, or any extension of time for payment of any amounts due Beneficiary under any
Agreement.

(b) Guarantor also waives the right to require, substantively or procedurally, that a judgment has been
previously rendered against Counterparty or any other person or entity, or that Counterparty or any other
person or entity be joined in any action against Guarantor.

4. Assignment. Guarantor shall not assign its duties hereunder without the prior written consent of
Beneficiary. Beneficiary shall be entitled to assign its rights hereunder in its sole discretion upon prior
written notice to Guarantor. Any assignment without such prior written consent or notice, as applicable,
shall be null and void and of no force or effect.

5. Notice. All demands, notices or other communications to be given by any party to another must be in
writing and shall be deemed to have been given when delivered personally or otherwise actually received
or on the third (3rd) day after being deposited in the United States mail if registered or certified, postage
prepaid, or one (1) day after delivery to a nationally recognized overnight courier service, lee prepaid,
return receipt requested, and addressed as follows:

Guarantor’s Name & Address Beneficiary’s Name & Address

_________________

5400 Westheimer Court
..

Houston, TX 77056

__________________

Attn: Credit Director

_________________

Phone: 713-627-5446
Fax: 713-989-1717

or such other addresses as they may change from time to time by giving prior written notice to the other
party.

6. Applicable Law. THIS GUARANTY SHALL IN ALL RESPECTS BE GOVERNED BY, ENFORCED
UNDER AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK.

7. Effect of Certain Events. Guarantor agrees that its liability hereunder will not be released, reduced,
impaired or affected by the occurrence of any one or more of the following events:

(i) the insolvency, bankruptcy, reorganization, or disability of Counterparty;
(ii) the renewal, consolidation, extension, modification or amendment from time to time of the
Agreement;
(iii) the failure, delay, waiver, or refusal by Beneficiary to exercise any right or remedy held by
Beneficiary with respect to the Agreement;
(iv) the sale, encumbrance, transfer or other modification of the ownership of Counterparty or the
change in the financial condition or management of Counterparty; or
(v) the settlement or compromise of any Obligation.

8. Representations and Warranties. Guarantor hereby represents and warrants the following:
(i) Guarantor is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its incorporation and has full corporate power to execute, deliver and perform this
Guaranty;
(ii) the execution, delivery and performance of this Guaranty have been and remain duly
authorized by all necessary corporate action and do not contravene Guarantor’s constitutional
documents or any contractual restriction binding on Guarantor or its assets; and
(iii) this Guaranty constitutes the legal, valid and binding obligation of Guarantor enforceable
against Guarantor in accordance with its terms, subject, as to enforcement, to bankruptcy,
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insolvency, reorganization and other similar laws and to general principles of equity.

9. Subrogation. Until all amounts which may be or become payable under the Agreement have been
irrevocably and indefeasibly paid in full, Guarantor shall not by virtue of this Guaranty be subrogated to
any rights of Counterparty or claim in competition with Beneficiary against Counterparty in connection
with any matter relating to or arising from the Obligation or this Guaranty. If any amount shall be paid to
Guarantor on account of such subrogation rights at any time before all of the Obligation has been
irrevocably paid in full, such amounts shalt be held in trust for the benefit of Beneficiary and shall promptly
be paid to Beneficiary to be applied to the Obligation.

10. Amendment. No term or provision of this Guaranty shall be amended, modified, altered, waived,
supplemented or terminated unless first agreed to by Guarantor and Beneficiary and then set forth in a
written amendment to this Guaranty.

I I . Counterparts. This Guaranty may be executed in any number of counterparts, each of which shall
be deemed an original, but all of which together shall constitute one document.

12. Entire Agreement. This Guaranty embodies the entire agreement and understanding between
Guarantor and Beneficiary regarding payment of the Obligation under the Agreement and supersedes all
prior agreements and understandings relating to the subject matter hereof.

IN WITNESS WHEREOF, Guarantor has executed this Guaranty effective as of the date first herein
written.

GUARANTOR’ S NAME

By:___________________________________

Name:____________________________________

Title:___________________________________

-3-
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COPYRIGHT © 2015 ICF Resources, LLC All rights reserved.

Warranties and Representations. ICF endeavors to provide information and

projections consistent with standard practices in a professional manner. TCF MAKES NO
WARRANTIES, HOWEVER, EXPRESS OR IMPLIED (INCLUDING WITHOUT
LIMITATION ANY WARRANTIES OR MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE), AS TO THIS MATERIAL. Specifically but without
limitation, ICF makes no warranty or guarantee regarding the accuracy of any forecasts,
estimates, or analyses, or that such work products will be accepted by any legal or
regulatory body.

Waivers. Those viewing this Material hereby waive any claim at any time, whether now

or in the future, against ICF, its officers, directors, employees or agents arising out of or
in connection with this Material. In no event whatsoever shall ICF, its officers, directors,
employees, or agents be liable to those viewing this Material.
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Executive Summary

kF
ICF International (ICF) was engaged by Eversource to provide an independent

assessment of the potential impacts of the proposed Access Northeast gas

infrastructure project (Access Northeast) on New England’s natural gas and electric

markets. In particular, CF’s analysis focuses on the impact that new infrastructure may

have on regional gas and electricity prices, and the associated economic impacts on

consumers.

New England has been steadily increasing its reliance on natural gas-fired electricity generation over the

past fifteen years. Currently, about 50% of New England’s power comes from gas-fired generation,

compared to roughly 15%’ in 2000. Furthermore, the projected retirements of regional nuclear and coal-

fired power plants is expected to result in the construction of new gas-fired generation.

Many observers, including the ISO-NE and ICF, have noted that New England faces the risk of persistent

and growing natural gas supply constraints without any new sources of capacity. Of particular concern is

whether the network of gas production, pipelines, and storage capacity serving New England will be

adequate to supply power generators under winter gas demand conditions.2 A 2014 CF study for ISO-NE

indicates a need for up to 1.1 Bcf/d of additional gas supply by 2020 to meet projected power plant fuel

requirements on a design day. This equates to roughly 5,700 MW of capacity, or up to approximately

30% of the region’s gas generation capacity. Without changes to the current structure of the regional

energy markets, such risks could disproportionately affect electricity markets, and thereby negatively

affect economic and potential service reliability for all New England consumers.

Access Northeast could significantly enhance ISO-NE’s electric system reliability by directly providing firm

natural gas fuel for gas fired power generators and help New England potentially avoid costly load

shedding measures under extreme circumstances.

ICF’s analysis suggests that Access Northeast would generate significant cost savings to New England

electric consumers by reducing the price of natural gas delivered to New England utilities and

subsequently, wholesale energy prices in all New England states. ICF estimates that on average, under

normal weather conditions, Access Northeast would save New England electric consumers $1.4 to $1.9

billion per year5 and under design winter conditions6 with a nuclear outage, $3.1 billion per year, as

detailed in Table 1. About 80% of the benefits accrue to consumers in Massachusetts, Connecticut and

New Hampshire.

1 %!O3cfscnevanweHeocf slide 7.
2 New England residential and commercial demand is the highest during the peak winter months of December, January and February and LDCs
will draw heavily on existing natural gas infrastructure.
3 Assessment of New England’s Natural Gas Pipeline Capacity to Satisfy Short and Near-Term Electric Generation Needs: Phase II, page 21,
Exhibit 4-6.
4 Ibid.
S The cost savings discussed throughout this report do not include potential revenues from capacity released into the market.
6 Design winter conditions are dependent on how companies define it, but it is generally a very cold winter with a coldest day,
based on observed weather over the last 20-30 years.
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Normal Weather $1.4 $630 $370 $140
(Low Volatility)
Normal Weather $1.9 $830 : $480 $185
(HighVoIatility)

_____ ______

Design Weather $3.1 $1,390 $780 $270
(2021-2022)
Costs $0.5 TBD TBD IBD

Net Benefits (Low $0 9 $1 3
High Volatility)

Source: ICE

Figure 1: Annual Average Gross and Net Benefits for New England under Different Scenarios

4o —

S Net Benefit
33 ....“ — . ..——..—..———

S Gross Benefit

3.0 .., . ,

2.5

20

Normal Weather Normal Weather Normal Weather
No Volatility Low Volatility High Volatility

Source: CF

Key observations and conclusions are summarized below.

Outlook for New England Gas Market

New England needs incremental firm natural gas supplies for the electric sector during winter

months due to increasing gas consumption for power generation

In recent years, New England has steadily increased its reliance on natural gas fired generation as coal and

nuclear power plants have been retired. This growing reliance on natural gas is expected to continue

7 Estimated demand charge to be paid by New England EDCs for Access Northeast capacity, provided by Eversource.

Table 1: Annual Access Northeast Benefits and Cost Summary (Average of 2019-2035)

NewEngland MA I CT NH
(Nominal (Nominal Million) (Nominal Million) (Nominal Million)

Billion)
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during the next few years with the retirement of additional nuclear, coal, and oil-fired capacity (e.g.,

Vermont Yankee, Brayton Point, Mount Tom, and Pilgrim) and the addition of new gas-fired capacity

(Footprint Power). Cumulative firm retirements of nuclear, coal and older oil/gas units in New England

are expected to reach 4,150 MW by 2019.8 In the future, the New England electricity market will be

increasingly served by a combination of natural gas, renewable and energy efficiency sources. CF

projections assume that all states will achieve their stated Renewable Portfolio Standards (“RPS”) targets

on schedule. Growth in electric load will be partially offset by energy efficiency and passive demand

response gains, reducing projected growth in net energy load to only 0.04% per year through 2035.

Notwithstanding these increases in renewables and energy efficiency, ICF projects that the region will

require approximately 1,740 MW of new gas-fired generating capacity by 2019, further increasing power

sector gas demand. As a result, the demand for natural gas from the power sector has increased, with the

growth rates being greatest in the winter heating season when traditional heating demand for natural gas

is also at its peak.

Diminishing New England gas supply sources increase consumer exposure to non-firm gas

supplies

Historically, a portion of New England’s gas supplies have come from gas fields in offshore Atlantic Canada

and liquefied natural gas (LNG) cargoes delivered to regional import terminals. Both of these supply

sources have diminished in recent years, which will require New England to replace these sources simply

to preserve the supply/demand status quo.

The Maritimes and Northeast (M&N) Pipeline was originally constructed to bring Sable Island offshore gas

production to markets in Eastern Canada and New England. However, the development of Sable Island

production was less than originally anticipated, and production from that field has been declining since

2008.’° A second offshore field, Deep Panuke, began production in October 2013. At its peak, Deep

Panuke was expected to produce about 300 MMcf/d, but there have been numerous technical problems

that have intermittently halted production, and over the past year production has averaged less than 100

MMcf/d.”

New England’s access to gas supplies has become further constrained by the reduced frequency of firm

cargoes at the regions’ LNG import terminals. LNG is a global commodity and importers to New England

largely operate without firm contracts to sell to New England buyers, instead preferring to seek the

highest prices available wherever that may be. The Canaport LNG import terminal in New Brunswick has

also provided gas supplies to New England. In 2013, Repsol S.A., the majority owner and manager of the

Canaport terminal, sold its long-term LNG supply contracts and ship charters, leaving Canaport with

minimal firm supply contracts. LNG imports also come directly into New England via the Everett terminal.

S Retirements considered firm if they are permanently delisted units or if they have submitted a non-price retirement request
that ISO-NE has accepted.
9 The implications for generating sources under the recently announced and revised Clean Power Plan are still being assessed.
10 http://www.cnsopb.ns.ca/sites/default/files/pdfs/monthly_production_plots.pdf
11 http://www.cnsopb.ns.ca/sites/default/files/pdfs/dp_monthly_prodution_plot.pdf
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Imports to Everett declined by 81% from 2011 to 2014.12 There are two other offshore LNG import
terminals that connect into New England, Neptune and Northeast Gateway. Over the 7 years from 200$
and 2014, the offshore terminals received a total of only 45 Bcf, and Neptune has received no shipments
since it initial commissioning in 2010.’ ICF assumes that LNG imports at Canaport and Everett remain at

2014-2015 winter levels throughout the forecast period based on current firm LNG contracts.

New England would benefit from greater access to the growing production in the
Marcellus/Utica basins

The Appalachian Basin was one of the first US oil and gas producing regions, and CF expects that the
Appalachian Basin’s role as supplier will continue to grow as production from the Marcellus/Utica shale
region increases from its current output of 18 Bcf/d14 to a projected 42 Bcf/d by 2035. The dramatic
increase in low-cost Appalachian Basin gas production has materially altered the relationship ofthe basin’s
gas prices to other trading points across the North American market. The price of natural gas in the
Appalachian Basin (represented by the Dominion South pricing point) relative to the North American
benchmark Henry Hub (Louisiana) price has plummeted nearly $1.50/MMbtu from a premium to a
discount of more than $1.00. CF projections show that, as a result of declining production costs, the
discounted spread will widen further to nearly $2.00/MMBtu. At these prices, the Appalachian Basin is
among the lowest priced gas supply sources on the continent, and this gas supply is located very close
geographically to New England.

Electric Market Benefits from Access Northeast
Access Northeast would significantly reduce the wholesale power costs in New England by reducing

congestion and prices for New England’s natural gas market.

In a normal weather year, Access Northeast would save New England electric consumers $1.4
billion to $1.9 billion per year

CF estimates that, on average, Access Northeast would save New England electric consumers $1.4 billion
to $1.9 billion per year over the period of 2019 to 2035. For context, ISO-NE reported that “the total value
of the region’s wholesale electricity markets, including electric energy, capacity, and ancillary services
markets, rose...to about $9.9 billion in 2014 ... [and electric] energy comprised $8.4 billion of the total.”
The potential cost savings stem from the highly correlated nature of natural gas prices and wholesale

power prices in New England, and the fact that lower gas prices resulting from Access Northeast capacity
reduce wholesale power prices. These savings would ultimately extend to all New England electric

12 U.S. Energy Information Administration, U.S. Natural Gas Imports by Point of Entry,
accessed October 28, 2015.

13 U.S. Energy Information Administration, Ibid.
14 18 Bcf/d is dry gas output from the Marcellus/Utica basins alone. It does not include any liquids production and
conventional production in the Appalachian region. “Wet” gas and conventional production from the area pushes
the total above 20 Bcfd.
15 ISO-NE Press Release on 2014 Annual Markets Report, at sc:nccmJstatic
assets/docLn.e1:sj2OI3/G5Jmri4 eese G%O2L15 t:::jf
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consumers, including those in the states not directly receiving natural gas from the Access Northeast

project.

Under design winter weather conditions and a nuclear outage, Access Northeast would save

New England electric consumers $2.6 billion over a five month winter period

The consequences of New England’s growing dependence on non-firm pipeline capacity for gas-fired

generation were made clear in the 2013-2014 winter. During the Polar Vortex episodes, power generation

and heating demand for natural gas soared in the Midwest, Northeast, and Mid-Atlantic. Assuming design

winter cold conditions, as well as a potential nuclear outage during the winter and higher power demand

(ISO-NE’s P90 demand forecast), CF estimates that with Access Northeast, electric consumers would save

$2.6 billion between November 2021 and March 2022, which on an annualized basis would be $3.1 billion.

New England wholesale gas and electric prices rise and become more volatile at pipeline

capacity load factors well below 100% utilization

During the 2013-2014 winter, daily utilization factors on major inbound pipelines — Tennessee Gas

Pipeline (TGP) and Algonquin Gas Transmission (AGT) —averaged 90% and frequently exceeded 95%. CF

analysis illustrates how traded spot gas prices in New England — and wholesale power prices by extension
— can spike and be more volatile when pipeline utilization factor rises above approximately 75% (Figure

2). It is not necessary for the region to experience actual gas capacity deficits for higher costs to

materialize.

Figure 2: AGT and TGP Utilization Factor vs. Algonquin City-gates Winter Basis (2011/12 - 2013/14)
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Reliability and Other Benefits from Access Northeast

A pipeline such as Access Northeast will enhance New England’s grid reliability, complement

the ISO-NE’s market improvements to incentivize generation availability

Access Northeast can potentially serve 6,900 MW, or nearly 70 percent ofthe region’s existing natural gas
fired power generation capacity interconnected to the pipeline system and operating without backup fuel

capability. 16 By providing secure fuel supplies to these generators, Access Northeast could significantly

improve electric reliability across the grid and help the region avoid costly load shedding measures under

extreme circumstances.

Access Northeast is designed to supply a significant amount of new pipeline capacity to both existing

power plants and proposed facilities and will provide access to domestically sourced peaking LNG supply

during winter periods.’ This design will optimize the use of natural gas infrastructure by providing year-

round access to more natural gas and, when demand for gas is low (typically, Spring, Summer and Fall)

storing this domestic gas in regional LNG facilities to be used by electric generation during the Winter. By

providing secure fuel supplies to these generators and LNG facilities, Access Northeast could improve

electric reliability across the grid.

16 Data from Spectra Energy, which includes capacity served by ALO, MN&P and Iroquois.
pdf

icfi.com
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3: Gas Fired Generation Served

Source: Ventyx
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The ISO-NE has developed a market enhancement that is intended to improve generation availability in

order to mitigate the adverse consequences of reliability shortage events. This program is known as “Pay

for Performance” (or Performance Incentives “P1”) and is planned to be implemented by ISO-NE on June

2018. Once the program is in place, severe penalties ($2,000/MWh increasing to $5,455/MWh over
time)18 will be levied on generation that is not available to run at its credited generation capacity level
during a generation resource shortage. As ICF has pointed out, currently there could be insufficient firm

fuel for as much as 5,700 MW of generation, which means that during winter shortage events the existing

gas fired generation units could incur severe penalties ifthey are not able to dispatch.’ The infrastructure

solution provided by Access Northeast can provide this fuel to follow the hourly gas load variations of

power plants, and thereby help ISO-NE meet its system reliability mandate and help generation avoid the

P1 shortage penalties.

Access Northeast will support the region’s renewable energy goals

New England States have ambitious goals for deployment of renewable generation. Due to the

intermittent nature ofwind and solargeneration, additional quick response resources, such as natural gas

combustion turbines, are needed as renewables’ share of total generation increases. Access Northeast

will provide services that are designed specifically to follow the hourly gas load variations of power plants

as electric load and gas fired generation dispatch fluctuates during the day. Access Northeast is also well

positioned to provide fuel supplies to ensure that generators have a fuel supply when renewable

resources are not generating due to the intermittent and unpredictable nature of the resources.

18 http://www.ourenergypolicy.org/wp-content/uploads/2014/11/lSO_N E_Pay_for_Performance_lnitiative.pdf,

page 4
‘9 Assessment of New England’s Natural Gas Pipeline Capacity to Satisfy Short and Near-Term Electric Generation Needs: Phase II, page 21, Exhibit
4-6.
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Introduction

Study Background
Forthe past 15 years, New England has been steadily increasing its reliance on natural gas-fired electricity

generation. At present, approximately 50% of New England’s power comes from gas-fired generation,

compared to roughly 15%20 in 2000. The projected retirements of regional nuclear and coal-fired power

plants will result in the construction of new gas-fired generation and continue this trend.

The growth in gas-fired generation raises important questions about the reliability ofgas supplies to meet

that demand. Central to the issue is New England’s reliance on interruptible gas supplies for much of its

power generation fuel supply. Unlike LDCs, which contract for firm pipeline and storage services to ensure

gas supplies (especially on the coldest days), most gas-fired generators in New England rely on non-firm

(or “interruptible”) pipeline capacity for their fuel supplies. This practice worked in the past because

power sector gas demand was concentrated in the summer months, when interruptible pipeline capacity

is widely available. However, gas-fired power plants now provide a high percentage of total electric

generation throughout the year, including the winter months when LDC demands are high and

interruptible capacity is scarce. As more nuclear and coal plants retire and at least some portion of their

capacity is replaced by more gas-fired generation, year-round power sector gas demand will continue to

increase, and it will be increasingly difficult to meet power sector gas demand on cold days during peak

winter months.

In a recent article for IEEE Power & Energy Magazine on conditions during the winter of 2013/14, ISO-NE

stated that “subordinate contracts for gas transport were generally not available to power providers.”21

ISO-NE was able to avoid potential brownouts and blackouts during the winter of 2013/14 through the

implementation of a number of measures, most notably its “Winter Reliability Program”.22 However, one

of the consequences of constraints on gas supplies has been extremely high and volatile natural gas prices

during the winter months. This increases the cost of fuel for electric generators, which results in higher

electricity costs for New England consumers. All six New England states rank among the top ten U.S.

States with the highest residential electricity rates, averaging 45% higher than the U.S. average.23

In 2013, the governors of all six New England states issued a joint statement on natural gas and electric

system interdependency, and the need for regional cooperation on energy infrastructure issues.24 In 2015,

the governors again released a joint statement, acknowledging that “New England continues to face

significant energy system challenges with serious economic consequences for the region’s consumers.

20 _cL slide 7
21 Babula, M. & Petak, K. (2014). The Cold Truth, Managing Gas-Electric Integration: The ISO New England Experience. IEEE
Power & Energy Magazine, November/December 2014, pp 20-28.
22A collaboration between ISO New England and regional stakeholders, this project focused on developing a short-term, interim
solution to filling a projected “reliability gap” of megawatt-hours (MWh) of energy that would be needed in the event of colder-
than-normal weather during winter 2013/2014. The solutions included a demand side response program, an oil inventory service,
incentives for dual fuel units, and market monitoring changes.
23 The other states are Hawaii (1), Alaska (4), New York (5) and California (8).
24 http://nescoe.com/uploads/New_England_Governors_Statement-Energy_12-5-13_final.pdf

11 icfi.com
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These challenges require cost-effective solutions to reduce consumer energy costs, strengthen grid

reliability and enhance regional economic competitiveness”.25

New England’s natural gas supply deficit occurs against the back drop of a production boom from the

Marcellus and Utica shales in the nearby Appalachian Basin in Pennsylvania, West Virginia, and Ohio

(Figure 4). ICF expects that the Appalachian Basin will become the biggest natural gas supply basin in North

America, with production from the Marcellus/Utica region projected to more than double, reaching 42

Bcf/d by 2035 (Figure 5).

25 http://www.nescoecom/uploads/65tate_Joint_Statement_FINAL_4-22-15_12-3.36pm_w-sealsf.pdf

icfi.com
000407

Figure 4: Marcellus/Utica Shale Supply Region and New England
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Source: ICF, Ventyx

The dramatic increase in low-cost Appalachian Basin gas production has materially altered the relationship

of gas prices there to other trading points across the North American market. As shown on the left axis of

Figure 5, the price of natural gas in the Appalachian Basin (represented by the Dominion South Point

pricing point in Southwest Pennsylvania) is expected to be traded at significant discount relative to the

North American benchmark Henry Hub (Louisiana) price.
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In response to the emerging need for new firm gas services in New England, Spectra Energy and
Eversource have proposed the Access Northeast project to provide scalable deliverability to Power Plant

Aggregation Areas (PPAA) to directly serve power plants in order to reach the most efficient power plants
on Spectra Energy’s Algonquin and Maritimes pipelines. According to the proposal, Access Northeast will
provide new Electric Reliability Services (ERS) for firm transportation of natural gas and natural gas supply

supported by regional storage facilities for their customers. This proposed service provides greater fuel
certainty and performance flexibility for generators through reserved No Notice Transportation with an
hourly supply option27. For its analysis, ICE has assumed that the project will add 500 MMcI/d pipeline
capacity and 6 Bcf of peak LNG supply through storage facilities with a maximum deliverability of 400

MMcf/d, in November 2018. While our modeling has assumed that the full capacity is available in
November 2018, it is likely that the proposed project will enter into the market between 2018 and 2021.

26 Basis presented here is TGP Z4- Line 300 price minus Henry Hub price.

icfi.com
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Figure 5: Historical and Projected Marcellus/Utica Production and Dominion South Point to Henry Hub
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Analytical Approach
CF’s analyses and findings draw from years of experience consulting on North American natural gas and

electric markets, as well as the proprietary software tools and databases developed for that purpose. For

this analysis, ICF utilized a suite of analytical tools, including its Gas Market Modeling (GMM©) and

Integrated Planning Model (IPM®). Descriptions of the models are provided as appendices at the end of

this report.

ICF estimates Access Northeast’s impacts on New England’s electric market by assessing the reduction of

wholesale electricity costs — measured as the wholesale energy price multiplied by total energy load in

New England. The cost savings are estimated from two perspectives. For the first perspective, CF

examines the reduction of the region’s average monthly natural gas and electric prices caused by the

additional pipeline capacity from Access Northeast. ICF estimates this impact by running the GMM and

PM models under normal weather conditions with and without Access Northeast, and compares the

difference of natural gas and electricity prices between the two scenarios. The price reduction is used to

calculate the market impact and potential reduction to New England’s wholesale electric costs.

In the second perspective, ICE examines Access Northeast’s potential impact on natural gas price volatility

by reducing the region’s natural gas price spikes, which will result in subsequent reduction in the electric

Source: CF. Ventyx

14 icfi.com
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price spikes and provide additional cost savings. This impact is estimated as a potential range using
parameters derived from historical data analysis, assuming that the incremental Access Northeast
capacity would facilitate a shift in New England’s natural gas market environment — either from high to
medium or from medium to low volatility regimes. This analytical process is summarized below in Figure

7.

Figure 7: Cost Savings Analysis Methodology

___________________
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For the purpose of this analysis, CF further assumes that reductions or increases in wholesale electric

costs would ultimately flow through to all New England electric consumers.

icfl.com
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New England Energy Market Fundamentals

For this analysis, ICF revised its October 2015 Base Case to reflect Eversource’s assumptions regarding

New England natural gas and electric market fundamental development trends through 2035.

Residential/Commercial Demand
For this analysis, CF projects New England residential and commercial natural gas demand to grow at a

compound annual growth rate (CAGR) of 1.3%, between 2016 and 2035. CF bases its near-term growth

projection on the Integrated Resource Planning (IRP) filings by the 8 largest local distribution companies

(LDC5) in New England, by volume of gas delivered.28

Through 2018, CF assumes New England residential and commercial demand will grow at 1.9% and 3.2%

over the next two years respectively, based on the LDCs IRP filings. Post-2018, ICF assumed normal

weather and projects residential, commercial, and industrial gas demand growth based on a combination

of factors, including projected population growth, projected economic growth, the rate of new gas

customers additions, and changes in per-household gas consumption. Figure 8 below illustrates ICF’s

Residential, Commercial, and Industrial demand growth through 2035.

Figure 8: New England Natural Gas Demand by Sector, Normal Weather, Average Annual Bcf/d
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28 Collectively, these top eight LDCs account for nearly 90% of New England’s Residential and Commercial gas consumption; the
top eight LDCs include National Grid (MA), Connecticut Nat. Gas Corp (CT), Southern Conn. Gas Co. (CT), Columbia Gas of Mass.
(MA), N5TAR Gas Company (MA), Yankee Gas Service Co. (CT), Narragansett Gas Co. (RI), and Liberty utilities — Energy North (NH).
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Industrial Demand
The industrial sector accounts for a relatively small share of New England’s total gas demand, and CF

projects very little growth in this sector. As shown in Figure 8 above, annual average industrial demand

is projected to be nearly flat at approximately 0.33 Bcf/d throughout the projection, as there are no major

new industrial facilities planned in New England.

Gas Demand for the Electric Sector

Electric Load Growth

CF employed ISO-NE’s gross load forecast from 2016 to 2024 growing at the 2022 to 2024 annual average

growth rate beyond 2024. Using this forecast, New England’s gross electric load is expected to grow at a

compound annual growth rate of 1% between 2016 and 2035. However, the assumed growth in energy

efficiency and other passive demand resources offsets most of the growth, such that net energy for load

grows at an average of 0.04% through 2035 (Figure 9). ICF believes that this projection reflects a relatively

conservative assumption regarding New England’s net electric load growth, as the Passive Demand

Resources (PDR) are assumed to continuously grow at a very rigorous rate, which may not be sustainable

in the long-term.

Figure 9: Gross and Net Energy Electric Load Forecast for New England
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Capacity Retirements and Builds

In this analysis, CF assumes that approximately 4,150 MW of coal, oil/gas and nuclear generation capacity

in ISO—NE is retired by 2019 as shown in Table 2; this includes almost 1,760 MW ofcapacity already retired

by the end of 2014.
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L_I
Alliance Energy NY

J
Gas JLMA 2013 28

NorwalkPowerLLC . Oil/Gas • CT 2013 342

Holyoke City of MA Oti/Gas MA J(2013 ij

Footprint Power Coal

Entergy Nuclear

2013 10

-
201j137

2014 182

Table 3: ISO — New England’s Firm Capacity Additions by 2019 (MW)

Fuel I 2015 1 2016 1 2017 1 2018 Total

Biomass 7 7

Solar° 4
:

16 21

Wind 64 7 jjj 6 tI 77 A
Water 2 48 50

Landfill Gas i i • 2

Oil/Gas 39 . “‘. 39

Natural Gas 10 IIJ690 1043 1743

Total 76 98 704 1060 :;: 1938
Source: ICE

29 Retirements considered firm if they are permanently delisted units or if they have submitted a non-price retirement request
that ISO-NE has accepted.
30 Solar does not include “behind the meter” residential and commercial solar installations, which are not included in the ISO-NE
queue. The 2015 ISO-NE CELT Forecast assumptions used in the modeling are net of these “behind-the-meter” solar installations.

Table 2: ISO — New England Firm Retirements29

Capacity
Plant Name Owner

. Type

Lowell Cogeneration Plant

Norwalk Harbor 1-3

Holyoke City of MA

Cabot Holyoke:

. Cabot Holyoke: 8 Oil/Gas

%rbor4 F Domiil/Gas MA

PSEG ..

: Oil CT; Bridgeport Harbor 2

3

MA

I

Vermont Yankee 1

p Mt.Tom GDF Suez

Kendall Steam Ge nOn

Brayton Point 1-4 and Peaking ECP

______

MA 2014 150

VT 2014 604

Pilgrim

Source: ICE

Entergy

Coal MA 2015 144

... Gas MA . 2016 25

Coal/O.ii/Gas MA 2017 153.

Nuclear MA 2019 685

I, 41511

Based on announced capacity additions, CF assumes about 1,740 MW of firm natural gas generation

capacity (capacity that cleared the forward capacity auctions) will be added in ISO — NE by 2019 (Table 3).

18 icfi.com
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Renewables

CF assumes that all New England states’ Renewable Portfolio Standards (“RPS”) are met according to

currently proposed timelines. Each state’s respective RPS goals can be seen below in Figure 10.

Figure 10: New England State RPS Standards

Source: lcF, state’s RPS

Environmental Regulations

VT: 75%
by032

ME: 10%
by 2017

MA: 15%
by 2020

Ri: .16%
by 201%

For this analysis, ICE assumes that federal maximum achievable control technology (MACT) standards,

consistent with those set by the Environmental Protection Agency (EPA) in its final mercury and air toxics

standards (MATS) released on December 21, 2011, will be in effect throughout the projection. ICF also

assumes that the EPA will not have an alternative to the current Clean Air Interstate Rule (CAIR)

regulations, and that the current CAIR remains in place through 2017. In 2018, ICF-assumed standards

tighten to the Cross State Air Pollution Rule (CSAPR) Phase II requirements.

Clean Power Plan (CPP)

ICF incorporated the regulatory impacts of EPA’s Clean Power Plan (CPP), recently finalized on August

2015 for this analysis. While the EPA’s final rule has been issued, there is still considerable uncertainty

about future CO2 control policy, because the CPP allows for multiple paths to comply. Additional, several

states have filed legal challenges to the CPP Rule. To represent continued uncertainty over the future

implementation of carbon policy, ICF has used its Integrated Planning Model (1PM) to assess the impact

of three policy cases:

. No C02 Policy Case, which is considered increasingly unlikely after 2020;

. Middle Case, based on mass caps over existing fossil units as outlined in the CPP Final Rule;

. High Case, assuming implementation of a more stringent, multi-sector emission control policy.

by 2020

19 icfi.com
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Results from these three cases have been used to create probability-weighted CO2 allowance prices in the

power sector, which in turn drive electric capacity retirements, new builds, and dispatch decisions that

are reflected in ICF’s projected gas demand and prices.

Projected Supply Sources into New England
New England’s primary source of natural gas supply is now Marcellus/Utica production, which is then

transported to New England’s LDCs principally via TGP and AGT. During peak winter months New England

also relies on both peak shaving facilities operated by LDCs as well as intermittent LNG imports via LNG

import terminals. Canadian production from Nova Scotia and transported on M&NP has dwindled in

recent years and no longer serves as a primary source of natural gas supplies to New England during peak

winter months.

LNG Imports

New England has one onshore LNG import facility, Distrigas’s Everett LNG terminal. Between 2010 and

2014, total volumes delivered out of Everett declined by 81%. In response to cold weather and higher

prices, volumes rebounded slightly in January 2015, but the 2014/15 peak winter sendout was still less

than half of the 2011 volumes. ICF projects annual average and peak winter sendout from Everett to be

similar to the 2014-2015 winter levels, declining slightly after new pipeline capacity (AIM, TGP CT, and

Atlantic Bridge) is added. This assumption remains unchanged for all of analysis provided herein.

New England also has two offshore LNG import terminals: Neptune and Northeast Gateway. Neptune has

not received shipments since 2010, and in 2013 suspended its deep-water port license. Northeast

Gateway received two shipments in January 2015, its first since 2010. ICF projects that neither Neptune

nor Northeast Gateway are likely to provide gas supplies to New England in the future.

Canadian Supplies via M&NP

M&NP has nominal capacity to deliver up to 0.8 Bcf/d into New England. M&NP was originally designed

to bring production from Sable Island Offshore Energy Project (SOEP) to markets in the Maritimes

Provinces and New England. M&NP also receives production from the Deep Panuke offshore field and a

small onshore field (McCully).

Weaker-than-expected production from SOEP left M&NP underutilized. In 2008, Repsol commissioned

Canaport LNG in New Brunswick, which has provided additional supplies for M&NP. In 2013, Repsol sold

its LNG supply contracts and ship charters to Shell, leaving Canaport with only a small fixed supply

contract.

Even as Eastern Canadian production and LNG imports have declined’, gas demand in the Maritimes

provinces has been increasing. While relatively small, at about 0.2 Bcf/d, demand in the Maritimes

provinces uses supplies that could otherwise be exported to New England. Flows on the M&NP system

have already reversed on occasion, with gas flowing north into New Brunswick. Even if Canaport continues

3’ On Jun 25, 2015, CRC News reported that ExxonMobil Decommissioning manager Friederich Krispin said that “the work
[decommissioning SOEP] will begin as early as 2017 when the company hires a rig to plug and abandon wells.”
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to import at or slightly above recent levels, the Maritime Provinces are likely to be net gas importers by

2020. As such, M&NP is unlikely to provide gas supplies during the winter peak starting in 2020.

Firm Pipeline and Supply Capacity into New England

TGP, AGT, PNGTS, and IGT have existing firm contracts into New England that total about 3.1 Bcf/d. Three

planned pipeline expansions (AGT AIM and Atlantic Bridge, and TGP Connecticut) will provide about 0.6

Bcf/d of additional gas supplies into New England on peak winter days. Based on sendout over the past

two winters, Everett is expected to provide no more than 0.25 Bcf/d during peak winter periods. M&NP

is still expected to provide some winter supplies in the next few years, but then drop to zero due to

decreasing supplies and increasing demand in the Maritime Provinces. This leaves New England with

winter gas supplies of about 4 Bcf/d by 2020, as shown in Table 4.

Table 4: Assumed Winter Capacity from Existing Pipelines, Planned Expansions, and LNG Supplies to New
England (Bcf/d)’

upply Path I %020 2035 I

Expected Supplies from
Existing Pipelines and LNG imports

Supplies from
Pipeline Expansions

TGP - Connecticut Expansion

Atlantic Bridge 0.13

and LNG Supplies 3.95
Source: CF

1. Unless noted, the table reflects operational capacity. Historical data shows that physical flows occasionally exceed operational

capacity under certain conditions.

2. IGT capacity is estimated using firm contracts with receipt points outside of New England and delivery points to end customers

in New England according to second quarter 2015 IGT Index of Customers.

3. PNGTS operational receipt capacity at Pittsburg.

4. Due to declining production in offshore Nova Scotia, no firm supply from Eastern Canada is expected into New England during

the winter months by 2020.

TGP

AGT

IGT2

M&NP4

Everett LNG

1.41

b 1.35

0.21

0.17 A
0 i•

I 0.25 iii
0.34

007

LDC Incremental Expansions

The energy demand/supply trends described above indicates that New England faces the risk of persistent

and growing natural gas supply constraints, absent new sources of capacity. Given the current structure

of the regional energy markets, such risks could disproportionately affect electricity markets, raising

economic and potential service reliability concerns for consumers across the region. Access Northeast is

proposed to help address the electric market’s needs for incremental infrastructure. In order to isolate

Access Northeast’s impact on the natural gas and electric market, ICE assumes that the LDC needs for

incremental capacity is immediately met with continuous expansions so than total January residential,

commercial and industrial demand amounts to 75% of total firm capacity into New England. The

AIM
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expansions are assumed to be on-line in November of each year. As shown in Figure 11, LDC load will

require additional expansions to start in 2023 and cumulatively reach approximately 500 MMcf/d by 2035.

Figure 11 — Cumulative Capacity Expansion for LDCs Load Requirements
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Electric Consumer Cost Savings - Normal Weather

ICE has estimated the energy market impact ofAccess Northeast by running GMM and PM models under

normal weather conditions with and without the project, and has then compared the difference for

natural gas prices and wholesale power prices. The wholesale power price reduction was then used to

calculate the market impact and potential cost savings to New England electric consumers. In addition,

the project’s impact on natural gas price volatility and the resulting further reduction to electric price

spikes were then estimated separately utilizing a statistical approach.

Natural Gas Price Impact - Monthly Average
Figure 12 shows that without Access Northeast, under normal weather conditions, ICF projects that peak

winter month gas prices in New England will initially decline from the levels seen in the past two winters.

Incremental capacity expansions (such as AIM, Tennessee’s Connecticut Expansion, and Spectra’s Atlantic

Bridge) will temporarily contain the peak winter price for three years before demand growth and Eastern

Canada supply declines outpace the expanded capacity. Peak winter prices then will steadily increase over

time and exceed, in 2024, the levels experienced in the Polar Vortex winter of 2013/14 and surpass a

monthly average of $30/MMBtu by 2030.

In this projection, Access Northeast significantly lowers peak winter gas prices. Even though prices

continue to rise as the market responds to demand growth and supply declines, peak winter monthly

prices are projected to be substantially lower than levels reached in the 2013/14 winter. During the peak

winter months of December, January and February, Access Northeast would reduce prices by as much as

$$.60/MMBtu. On an annual average basis, Access Northeast reduces New England’s natural gas prices

by $1.30/MMBtu over the 17-year period between 2019 and 2035. While this difference is below the unit

cost of the pipeline, suggesting that Access Northeast’s benefit is less than its cost, the actual benefit from

the pipeline as measured with electric price change for all electric consumers is much greater than the

cost ofthe pipeline (as shown in the section that directly follows).32 Further, this measure does not include

the additional benefit that results from reductions in daily price volatility that are also discussed below.

32 The reduction impact in New England’s natural gas price will be amplified dramatically on the power market, as every unit of
electricity consumed in New England will be priced lower when the natural gas fired generation units determine the wholesale
power prices.

. S
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Figure 12: New England Natural Gas Price Forecast — Monthly Average
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Wholesale Power Price Impact - Monthly Average
New England’s wholesale power prices are closely related to natural gas prices due to the region’s

dependence upon gas-fired power generation capacity. By reducing spot prices in New England, the

Access Northeast market project would have a direct impact on New England’s wholesale power prices.

As shown in Figure 13, Access Northeast reduces the New England annual average wholesale power price

by $6/MWh to $1O/MWh between 2019 and 2035.

Figure 13: New England Annual Average Wholesale Power Price Reductions with Access Northeast
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Cost Savings from Average Price Reductions
The analysis results presented above show that Access Northeast would reduce New England’s wholesale

electricity prices by lowering the regional natural gas price and the fuel costs for gas-fired power

generation. In this analysis, CF assumes that wholesale power price reduction provided by infrastructure
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solutions reduces the wholesale costs across New England. Annual wholesale power cost savings are

calculated as the reduction in New England’s wholesale energy prices multiplied by ISO-NE annual net

energy load. ICF estimates that Access Northeast would potentially generate annual cost savings of $860

million to $1.2 billion3 for the 17-year period between 2019 and 2035, averaging $1.1 billion, as shown in

Figure 14.

Figure 14 — Annual Energy Cost Savings from Monthly Average Electricity Price Reduction
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Benefits from Reduced Daily Gas Price Volatility
In addition to the monthly average price reduction that ICF has estimated using the GMM and 1PM models,

the gas supply capacity created by a project like Access Northeast would produce additional Cost savings

through reductions in daily natural gas and power price volatility. New England’s gas and wholesale power

prices both exhibit asymmetric patterns — daily prices can spike up to extremely high levels, but only

decline modestly. Therefore, reduction in the frequency and magnitude of natural gas and electricity price

spikes would potentially result in price reductions beyond the monthly average levels discussed above.

CF estimated the potential impact of volatility only for the peak winter months of December through

March.

Price volatility is determined by complex market drivers, the analysis of which is beyond the scope of this

report. For this study, ICF assumed certain ranges of reduction of frequency and magnitude of

extraordinary price spikes as a proxy to measure the impact of volatility reductions. Figure 15 presents

33 The cost savings discussed throughout this report do not include potential revenues from capacity released into the market.
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daily Algonquin City Gate gas prices and ISO-NE daily average real-time locational marginal prices

(RTLMPs—prices for electricity at different locations in the grid) for the past four winters.

Figure 15 - New England Historical Gas and Electric Price Volatility
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As discussed previously, future fundamental natural gas market development trends in New England,

including increases in natural gas demand and diminishing supply sources from Canada and LNG imports,

would increasingly stress the natural gas infrastructure serving New England and create significant

constraints during peak winter months and highly volatile prices even under normal weather conditions,

similar to the volatilities observed under extreme weather conditions in North American for the polar

vortex winter of 2013/2014. Therefore, without incremental capacity such as Access Northeast, New

England natural gas price would become increasingly volatile even under normal weather conditions.

The range of Access Northeast’s potential volatility reduction impacts is estimated assuming two volatility

reduction levels:

. Low Volatility Reduction Assumption - Frequency and size of price spikes are reduced by

approximately half from a moderate volatility market, similar to what was experienced in the

2012/2013 or 2014/2015 winter;
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. High Volatility Reduction Assumption - Frequency and size of price spikes are reduced by

approximately half from a high volatility market, similar to what was experienced in the 2013/14

winter.

These assumptions result in greater wholesale power price reductions as shown in Figure 16, which in

turn generate additional cost savings of $0.33 billion to $0.77 billion per year on average over the 17-year

period of 2019 through 2035.

Figure 16: New England Annual Average Wholesale Power Price Reductions with Access Northeast

Low volatility t:g1 volatility

Total Estimated Impact to Consumers
With Access Northeast reducing prices of natural gas and thus reducing the price of wholesale power for

New England consumers, Figure 17 shows that the savings from Access Northeast varies over time from

about would generate $1.1 billion to $2.0 billion per year to New England electric consumers, depending

on volatility conditions. The annual average cost savings to consumers due to the lowered electricity prices

alone for the 17-year period is $1.1 billion, and adding the benefits of volatility reductions results in $1.4

billion to $1.9 billion for the low and high volatility assumption scenarios, respectively.
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Figure 17 - New England Electric Consumer Cost Savings, including volatility
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Total Estimated Impact to Consumers by State
The consumer benefits accrue to the different New England states differently, depending on the net load

and the electricity price savings in each of the states; see Table 5. Consumers in Massachusetts,

Connecticut, and New Hampshire are the states will benefit the most from the Access Northeast project,

because these states have the largest percentage of load. The benefits in these three states account for

80% ofthe total ISO-NE benefits, with Massachusetts consumers accounting for about 44% ofthe benefits.

Table 5: State-wise Electric Consumer Average Annual Savings (in nominal million dollars) 2019 to 2035

Under Different Volatility Assumptions

tp
gfi

Massachusetts 58 1 $480 $630 $830 45% J
Connecticut 32 5 $290 $370 $480 26%

New Hampshire 12 8 $110 $140 $185 10%

New England ISO 128.4 $1,090 $1,850 100%

Source: CF

Note: State-wise benefits were computed from ISO-NE RSP Subarea model results based on the RSP Subarea to State allocation

specified in Table 3-4 of the 2014 ISO-NE Regional System Plan.

States F,. Load j No Volatility Low Volatility High VolatilIty
,

Wh)j

$1,410
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Electric Consumer Cost Savings - Cold Weather and
Nuclear Outage Scenario

ICF assessed the impact of Access Northeast by assuming that the winter of 2021-2022 is a “1-in-20 year

design” winter, and simultaneously experiences a large nuclear outage event. For the electric market, ICF

also used the 9O-1O scenario from ISO-NE’s CELT report that has a significantly higher peak energy load

profile than under the normal weather conditions.

Weather and RCI Demand Assumptions
CF utilized the design winter weather data provided by Eversource, to calibrate the design winter

conditions in New England. Table 6 shows that the design winter is, on average, 17 percent colder than

normal winter conditions. Figure 18 shows that residential, commercial, and industrial demand for the

five winter months is 14 percent higher than under normal weather conditions.

December 1036 1188 15%

January 1222 1522 25%

February 1052 [ 1207 15%

March 916 1051 15%

4

3.3

3

t 23

2

.13

I

34 The 90/10 scenario refers to ISO-NE’s electric demand forecast where the probability of electric load (and therefore gas demand)
exceeding the forecast is 10%. Therefore, a high electric load demand is estimated.
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Table 6: Weather Assumptions
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Figure 18 - RCI Demand Comparison - High Winter Case vs. Reference Winter Case
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Price Impact and Cost Savings
Under the cold weather and nuclear outage scenario, Access Northeast is expected to have a more

significant impact on natural gas and electric markets. Table 7 shows that on average (before taking

volatility into consideration), natural gas prices would be reduced by about $15/MMBtu during peak

winter month, and electric prices would be reduced by nearly $80/MWh.

$1.9 $7 $90
$10.2 $40 $590

Jan 2022 $14.9 $80 $1,120

Feb2022 $9.4 $45 $610

Mar2022 $28 $13 $190

$7.8 (Avg.) $37 (Avg.) $2,600 (Total)

Access Northeast would generate approximately $2.6 billion cost savings to electric consumers in the five

winter month period, and about $3.1 billion of costs savings on an annualized basis. The total annualized

consumer savings (2021-22) by state under the cold weather and nuclear outage scenario is shown in

Table 8.

Table 8: State-wise Annualized Savings under Colder than Normal Winter and Nuclear Outage Scenario

Connecticut $780

New Hampshire $270

ISO NE $3 100

_____________

Source: ICE

35 Annualized savings are calculated as savings from November 2021 to October 2022.

Table 7: Colder than Normal Winter Scenario Power and Gas Price Results in New England

Nov 2021

________

Dec 2021

[_____

I Price Savings Electricity Price Consumer Savings ($
($/MMBtu) Savings ($/MWh) million, nominal)

2021-22 Winter
Source: CF

Massachusetts $1,390
Annualized Consumer Savings ($ million, nominal)
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Reliability and Other Benefits
Access Northeast would increase ISO-NE’s electric system reliability by directly providing firm natural gas

fuel for gas fired power generators and help New England potentially avoid costly load shedding measures

under extreme circumstances.

To maintain electric system reliability and potentially prevent spikes in wholesale electricity prices, New

England’s gas-fired electric generators will need access to firm, reliable and economic natural gas supplies,

particularly during the winter months. Access Northeast is designed to supply a significant amount of new

pipeline capacity to both existing power plants and proposed facilities and will provide access to

domestically sourced peaking LNG supply during winter periods. This design will optimize the use of

existing natural gas infrastructure by providing year round access to more natural gas and, when demand

for gas is low (typically, Spring, Summer and Fall) storing this domestic gas in regional LNG facilities to be

used by electric generation during the Winter. Figure 19 shows that the proposed project can potentially

serve 6,900 MW, or nearly 70 percent ofthe region’s existing natural gas fired power generation capacity

interconnected to the pipeline system and operating without backup fuel capability36. By providing secure

fuel supplies to these generators, Access Northeast could significantly improve electric reliability across

the grid.
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The ISO-NE has developed a market enhancement that is intended to improve generation availability in

order to mitigate the adverse consequences of reliability shortage events. This program is known as “Pay

36 Including connections with ALQ, MN&P and Iroquois.
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Figure 19 - Gas Fired Generation Served
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for Performance” (or Performance Incentives “P1”) and is planned to be implemented by ISO-NE on June

2018. Once the program is in place, severe penalties ($2,000/MWh increasing to $5,455/MWh over time)

will be levied on generation that is not available to run at its credited generation capacity level during a

generation resource shortage. As CF has pointed out, currently there could be insufficient firm fuel for

as much as 5,700 MW of generation, which means that during winter shortage events the existing gas

fired generation units could incur severe penalties if they are not able to dispatch. The infrastructure

solution provided by Access Northeast and the Electric Reliability gas supply service, is capable of

providing fuel for up to 5,000 MW and can provide this fuel to follow the hourly gas load variations of

power plants. Access Northeast will, therefore, help ISO-NE meet its system reliability mandate and help

generation avoid the P1 shortage penalties.

In addition, the value of pipeline capacity reliability for a region increases materially as gas use for power

generation grows. Without adequate gas capacity, New England’s electric system could face costly load

shedding measures. Studies regarding the estimated costs of power service outages are limited, but a

2013 filing with state regulators by Potomac Electric Power (PEPCO), a PJM electric utility that serves

Maryland and Washington D.C., provides one benchmark. In that filing, summarized in Table 9, PEPCO

estimated that an eight-hour outage for a quarter of its customers could cost approximately $928 million.

Access Northeast can help New England avert this type of costly electric load shedding.

Table 9: Estimated Costs of Outages by PEPCO in 2013 Maryland State Filing

Estimated Costs for an
Total Cost per

One Quarter of Total S Hour Outage
Customer Class Customer for an S

Customers affecting a quarter of
hour Outag€. ()

:

Total Customers ($)
Residential

Small Comnrcial and Industrial

Large Cotmercial and industrial

________

TOTAL

11 52,774 623004

5,195 JhL 65453 340,027,569

69,284 9,350 647,833,633

133,557 $988,484,206
Source: PEPCO

New England states have ambitious goals for deployment of renewable generation. Due to the

intermittent nature of wind and solar generation, additional quick response gas-fired generation is

needed as renewables’ share of total generation increases. Access Northeast will provide services that

are designed specifically to follow the hourly gas load variations of power plants as electric load and gas

fired generation dispatch fluctuates during the day. Access Northeast is also well positioned to provide

fuel supplies to insure that generators have a fuel supply when renewable resources are not generating

due to the intermittent and unpredictable nature ofthe resources.

37 Assessment of New England’s Natural Gas Pipeline Capacity to Satisfy Short and Near-Term Electric Generation Needs: Phase II, page 21, Exhibit
4-6.
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Cost I Benefits of Access Northeast

The portion of Access Northeast that will serve electric generation in New England, assumed in ICF’s

analysis is estimated to cost $2.4 billion. Assuming this translates into a $526 million annual cost, after

taking into account the return on the capital investment and O&M costs annually to operate the capacity,

the estimated benefits of Access Northeast to New England exceed its costs in all scenarios.

Table 10: Annual Access Northeast Benefits and Cost Summary (Average of 2019-2035)

New England MA CT NH
(Nominal Billion) (Nominal Million) (Nominal Million) (Nominal Million)

Normal Weather $1.4 I $630 $370 $140
(Low Volatility)
Normal Weather $1.9 $830 $480 $185
(High Volatility) 4Design Weather $3.1 $1,390 $780 $270
(2021-2022)
Costs $0.5 TBD TBD TBD
Net Benefits (Low- $0.9 - $1.3 -- -- --

High Volatility)

Figure 20: Annual Average Gross and Net Benefits for New England under Different Scenarios

40

— a Net Benefit
3,5

•$•E Gross Benefit

30

i:
2.0

C

L5

L0

.

..0.5 • .

C
< 0o —

Normal Weather - Normal Weather: - Normal V.eather - Design Weather -

No Volatility Low Volatility High Volatility Extreme Cold &
Nuclear Outage

Source: CF

The net benefits to New England, ranging from $1.0 billion to $2.7 billion, assumes that New England’s

electric consumers bear the full cost of the electric portion of the project, so those costs are netted out

of the total savings that ICF has estimated. However, the cost savings to consumers would be greater if
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projected revenues for pipeline reservation charges paid by electric generators were to be credited back

to the consumers as is proposed. We also estimate that the majority of the $2.4 billion investment

required for the project would be recovered from the cost savings in a single extreme winter (design

winter), similar to the 2013/14 winter. Furthermore, consumers in Massachusetts, Connecticut, and New

Hampshire stand to benefit the most from the electric savings due to Access Northeast, due to the

allocation of load.
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Appendix: Description of ICF Models

ICF’s Gas Market Model (GMM®) is an internationally recognized modeling and market analysis system for the
North American gas market. The GMM was developed in the mid-1990s to provide forecasts of the North
American natural gas market under different assumptions. Since then, the GMM has been used to complete
strategic planning studies for governments, non-government associations, utilities, and private sector
companies. The different types of studies include:

Analyses of pipeline expansions
Measuring the impact of gas-fired power generation growth
Assessing the impact of low and high gas supply
Assessing the impact of different regulatory environments

GMM is a full supply/demand equilibrium model of the North American gas market. The model solves for
monthly natural gas prices throughout North America, given different supply/demand conditions, the
assumptions for which are specified by the user.

Overall, the model solves for monthly market clearing prices by considering the interaction between supply
and demand curves at each of the model’s nodes. On the supply-side of the equation, prices are determined
by production and storage price curves that reflect prices as a function of production and storage utilization
(Figure 1). Prices are also influenced by “pipeline discount” curves, which reflect the change in basis or the
marginal value of gas transmission as a function of load factor. On the demand-side of the equation, prices are
represented by a curve that captures the fuel-switching behavior of end-users at different price levels. The
model balances supply and demand at all nodes in the model at the market clearing prices determined by the
shape of the supply and curves. ICF does significant backcasting (calibration) of the model’s curves and
relationships on a monthly basis to make sure that the model reliably reflects historical gas market behavior,
instilling confidence in the projected results.

There are nine different components of ICF’s model, as shown in Figure 2. The user specifies input for the
model in the “drivers” spreadsheet. The user provides assumptions for weather, economic growth, oil prices,
and gas supply deliverability, among other variables. ICF keeps the model up to date with generating capacity,
storage and pipeline expansions, and the impact of regulatory changes in gas transmission. This is important
to maintaining model credibility and confidence of results.

The first model routine solves for gas demand across different sectors, given economic growth, weather, and
the level of price competition between gas and oil. The second model routine solves the power generation
dispatch on a regional basis to determine the amount ofgas used in power generation, which is allocated along
with end-use gas demand to model nodes. The gas consumption for the power sector is matched with the
outputs from the PM model (described below), and the two models (GMM and 1PM) are run together until the
gas prices and power sector gas consumption are converged.

The GMM model nodes are tied together by a series of network links in the gas transportation module. The
structure of the transmission network is shown in Figure 3. The gas supply component of the model solves for
node-level natural gas deliverability or supply capability, including LNG import levels. The supply component
may be integrated with the GMM to solve for deliverability. The last routine in the model solves for gas storage
injections and withdrawals at different gas prices. The components of supply (i.e., gas deliverability, storage
withdrawals, supplemental gas, LNG imports, and Mexican imports) are balanced against demand (i.e., end-
use demand, power generation gas demand, LNG exports, and Mexican exports) at each of the nodes and gas
prices are solved for in the market simulation module.
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Figure 1: Natural Gas Supply and Demand Curves in the GMM
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Figure 2: GMM Structure
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ICF utilizes several modeling tools to simulate the power markets (see Figure 4). ICE has calibrated these tools
internally to produce consistent market results and often combines the tools to perform overlapping analysis.
For Eversource, we have used CF’s proprietary Integrated Power Model (IPM®) to determine short and long
term demand for natural gas in New England. Subsequently, ICF used GEMAPs to model New England’s power
grid in the cold winter and nuclear outage scenario.

Figure 4: ICF Analytical Tools Focus on Specific Problems
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The Integrated Planning Model (lPM) - IPM® is a detailed engineering/economic capacity expansion and
production-costing model of the power and industrial sectors supported by an extensive database of every
boiler and generator in the nation. It is a multi-region model that provides capacity and transmission expansion
plans, unit dispatch and compliance decisions, and power and allowance price forecasts, all based on power

market fundamentals. IPM® explicitly considers gas, oil, and coal markets, power plant costs and performance
characteristics, environmental constraints, and other power market fundamentals. Figure 5 illustrates the key

components of IPM®.

IPM® uses a dynamic linear programming model the electric demand, generation, and transmission within each
region as well as the transmission grid that connects the regions.
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Figure 5: 1PM Framework
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All existing utility-owned boilers and generators are modeled, as well as independent power producers and
cogeneration facilities that sell firm capacity into the wholesale market. IPM® also is capable of explicitly
modeling individual (or aggregated) end-use energy efficiency investments. Each technology (e.g., compact
fluorescent lighting) or general program (e.g., load control) is characterized in terms of its load shape impacts
and costs. Costs can be characterized simply as total costs or more accurately according to its components
(e.g., equipment or measure costs, program or equipment costs, and administrative costs), and penetration
curves reflecting the market potential for a technology or program. End-use energy efficiency investments
compete on a level playing field with traditional electric supply options to meet future demands. As supply
side resources become more constrained or expensive (e.g., due to environmental regulation) more energy
efficiency resources are used.

Outputs of IPM® include estimates of regional energy and capacity prices, optimal build patterns based on
timing of need and available technology, unit dispatch, air emission changes, retrofit decisions, incremental
electric power system costs (capital, FOM VOM), allowance prices for controlled pollutants, changes in fuel
use, and fuel price impacts. Results can be directly reported at the national and power market region levels.

ICF can readily develop individual state or regional impacts aggregating unit plant information to those levels.

ICF regularly analyzes transmission issues including the grid impacts ofgeneration and bulk power transactions,
transmission congestion costs, load pocket isolation issues, value of transmission assets, and the tradeoff
between transmission expansion and generation expansion. The PowerWorld Simulation model and the
General Electric Multi-Area Production Simulation model (GEMAPs®) are the primary tools utilized. For this
Eversource work, ICE relied on the GEMAPs tool to identify the impacts of cold weather and nuclear outage
scenario.
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GE’s MultiArea Production Simulation Model— ICF is a licensed user of GEMAPS, a highly detailed model that
chronologically calculates hour-by-hour production costs while recognizing the constraints on the dispatch of
generation imposed by the transmission system. GE-MAPS uses a detailed electrical model of the entire
transmission network, along with generation shift factors determined from a solved alternating current (AC)
load flow, to calculate the real power flows for each generation dispatch. This enables MAPS to capture the
economic penalties of re-dispatching generation to satisfy transmission line flow limits and security constraints.

The outputs of GEMAPS include hourly locational marginal prices for all generator and load busses, hourly
forecast of congestion across transmission lines and interfaces and associated congestion cost, system-wide
congestion cost, and hourly dispatch of generation units (see Figure 6).

Figure 6: GEMAPS Framework
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THE STATE OF NEW HAMPSHIRE
PUBLIC UTRUlES COMMI.. SSION

DE 16441

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE cl/b/a EVERSOURCE ENERGY

Petition for Approval of Gas Capacity Contract with Algonquin Gas Transmission, LLC,
Gas Capacity Program Details, and Distribution Rate Tarliffor Cost Recovery

ORDER OF NOTICE

On February 18, 2016, Public Service Company ofNew Hampshire ti/b/a Eversource

(Eversource) flied a petition with the New Hampshire Public Utilities Commission

(Commission) for approval ofa proposed 20.year contract between Eversouree and Algonquin

Gas Transmission, LLC (Algonquin) for natural gas capacity on Algonquin’s Access Northeast

Project, and recovery of associated costs through a new disthbuUon rate tariff, to be assessed on

all Eversource customers. Eversource flied supporting testimony and related exhibits with the

petition. The petition and subsequent docket fflings, other than any information for which

confidential treatment is requested of or granted by the Commission, will be posted to the

Commission’s website at hffpj/www pucnhov/Reguljqy/Dockethk’%Ol6/l&24l hUnj

Eversource is a public utility operating under the laws ofthe State ofNew Hampshire as

an electric distribution company (EDC), headquartered in Manchester, New Hampshire.

Algonquin is an owner-operator of an interstate gas pipeline located in New En1and; Algonquin

is owned by a parent company, Spectra Energy Corp (Spectra), a pubhcly4raded corporation

headquartered in Houston, Texas. Algonquin has partnered with Eversource’s parent cc... . rnpany,

Eversource Energy, headquartered in Boston, Massachusetts, and Hartford, Connecticut and

National Gnd to develop the Access Northeast Project In general terms, Eversource Energy’s
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EDC subsidiaries in Connecticut, Massachusetts, and New Hampshire and National Grid’s EDC

subsidiaries in Rhode Island and Massachusetts are individually seeking regulatory approval of

gas capacity on the Access Northeast Project. National Grid EDC subsidiaries are also seeking

approval of gas capacity on Tennessee Gas Pipeline’s Norfteast Energy Direct pipeline project.

in total, the Access Northeast project will provide 500,000 MMBt&day of incremental

gas transportation capacity and 400,000 MMBtu/day ofineremental liquefied natural gas (LNG)

storage deliverability. Under the proposed Access Northeast contract, Eversouree will hold

contractual entitlements for firm gas transportation and storage deliverability up to a Maximum

Daily Transportation Quantity of66,600 .MMBt3/day or 7.4% ofthe total eapacity ofthe project.

Eversource states that this contract quantity reflects the electric load share ofEversource within

the load served by all investor-owned EDCs in. New England. Eversource asserts that energy

cost savings resulting from the increased supply of gas capacity to New England elecfric

generators wil.l exceed confract-related costs by a 3:1 ratio, ex...cluding any consideration of

capacityreiease revenues that will be credited to Eversource customers, thereby offering

Eversource customers significant benefits justifying the recovery ofthe contact costs through

rates. Eversouree further asserts that this proposed acquisition of gas capacity on the Access

Northeast Project was developed through a Request for Proposals (RFP) process that met all

requirements ofNew Hampshire law, including the Commission’s affiliate-transaction rules of

N.H. Code Admin. Rules Puc 2i 00, aid the requirements specified by the Commission in Order

No. 25,860 (January 19, 2016). Eversource requests approval ofthe proposed contact and

related mechanisms by October 1, 2016.

In its petition, Eversource seeks approval of: (1) a 20-year interstate pipeline

transportation and storage contract providing natural gas capacity for use by electric generation
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facilities in the New England region (Access Northeast Connet); (2) an Eleeftic Reliability

Service Program (ERSP) to set parameters for the relcase ofeapacity and the sale ofLNG supply

made available to eleeffic generators through the Access Northeast Confract; and (3) a Long-

Term Gas Transportation and Storage onfract (LGTSC) tafliffor Eversource rates, to be

applied through uniform cents-per-kWh rate on all retail eleeffic customers served by

Eversource, to provide for recovery ofcosts associated with the Access Northeast Confract If

Eversource were to receive the approval ofthe Cormm.. ision Eversource would release the

natural gas capacity to the electric generation market in accordance with an Algonquin Electric

Reliability Service tariff, approved by the Federal Energy Regulatory Commission (FERC) as a

wholesale gas tariff, that would reflect the ERSP stmi eture approved by the Commission.

Eversource. in support ofits petition, also asserts that: (I) Eversouree’s participation in

the Access Nöftheast. Contract does not violate the Restructuring Principles of RSA Chapter 374-

F; (2) the corporate pcwers grand to Eversource by RSA Chapter 374-A and RSA 374:57

appear to encompass and authorize such contract execution: (3) the exercise of Commission

authority is in the public interest under RSA.. 374:57; (4) Eversource’s participation in a contract

designed to improve regional and state electric reliability is consistent with the plannin....g

princIples set out in RSA 378:37 and 378:38 as well as the New Hampshire 10-Year State

Energy Strategy; and (5) cost recovery thr. ough rates cha.ged to all Eversource distribution

customers is allowed by and consistent with New Hampshire law, including RSA 374:57 and the

provisions ofRSA Chapter 374-A, as well as the Commission’s plenary authority with respect to

utility rates.

The filing raises, jjr issues related to whether Eversoutte has the corporate

authority to enter into the Access Northeast Contract under RSA Chapter 374-A and RSA
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374:57; whether Eversource’s entering into the Access Northeast Contract, development of the

ERSP, and assessment ofthe LGTSC would violate the Resftueturing Principles ofRSA Chapter

374-F, or any other New Hampshire law, or any federal law, including the Federal Power Act;

whether the LGTSC assessment would be permitted under RSA Chapter 374-A, RSA 374:57,

and RSA Chapter 378, and Commission precedenfial standards for ratemaldng, as just,

reasonable and in the public interest; whether the RIP process presented by Eversource in

support ofits selection ofthe Access Northeast Contact compofts with the requirements ofRH€

Code Admin. Rules Puc 2100, Order No. 25,860, and the standards ofpnidency applied by the

Commission for such cont’acting. whether the as. senions made by Eversource regarding

expected benefits and costs ofits participation in the A...ccess Northeast Contract are supported by

the evidence, including evidence ofeconornic, engineering, and environmental costs, benefits,

and feasibility; and whether ERSP and companion FERC tariff filing comport with relevant

federal law, including the Natural Gas Act, and whether FERC approval should be a condition

precedent for the enactment ofany Commission approval.

As indicated by the Commission in Order No. 25,860. issued in Docket No. IR 15-124,

the Conarnission will divide its review ofthis petition into two phases. in the first phase, the

Commission will review briefs submitted by Eversource, Staff and other parties regarding

Whether th...e Access Northeast Contract, and affiliated program elements, is allowed under New

Hampshire law. Lithe Commission were to ruSe agthrst the legality ofthe Access Northeast

Contract, this petition will be dismissed. If the Commission were to rule in the affirmative

regarding the question oflegaiity, it will then open a second phase of the proceeding to examine

the appropriate economic, engineering, environmental, cost recovery, and other factors presented

by Eversource’s proposal. This Order ofNotice opens the first phase ofthis review proceeding.
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Each party has the right to have an attorney represent the party at the party’s own

expense.

Based upon the foregoing, it is hereby

ORiERED, that a Prehearing Conference, pursuant to N.H. Code Adniln. Rules Nm

203.15, be held before the Commission located at 21 S. Fruit St. Suite lO, Concord, New

Hampshire on April 13, 2016 at I :30 pa, at which each party will provide a preliminary

statement ofits position with regard to the question ofEversource’s legal authority to enter into

the Access Northeast Contract, and the legality ofother features ofEversource’s proposal, and

any ofthe issues set forth in N.H. Code Admin Rt Nw 2O3i5; and it is

FURTHER ORDERED that Eversource, the Staff. :o:fthe Commission, an.d any

interested persons file legal briefs regarding the legality ofEversource’s proposal no later than

April 28, 2016, with reply briefs due no later than May 12, 2016; and it is

FURTHER ORDERED, that pursuant to NE. Code Mmin. Rules Puc 203.12,

Eversource shall notify all persons desiring to be heard at this hearing by publishing a copy of

this Order ofNotice no later than March 30, 2016, in a newspaper with generai circulation in

those portions ofthe state in which operations are conducted, publication to be documented by

affidavit flied with. the Commission on or before April 1 1, 2016; and it is

FURTHER ORDERED, that consistent with N.H. Code Adthia Rules Puc 203.17 and

Puc 203.0%, any party seeking to intervene in the proceeding shall submit to the Commission

seven copies ofa Petition to intervene with copies sent to Eversource and the Office of the

Consumer Advocate on or before April 1 i , 2016, suc..h Petition stating the facts demonstrating

how its rights, duties, privileges, immunities or other substantial interest may be affected by the

proceeding, as required by N.H. Code Admin. Rule Puc 203.17 and RSA 54bA:3%,J@); and it is
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FURTHER ORDERED, that any party objecting to a Petition to Intervene make said

Objection on or before April 13, 2016.

By order ofthe Public Utilities commission ofNew Hampshire this twenty-fourth day of

March, 2016,

c’...:..,%*,.
.: ‘ 4qJ’..%Awi

Debra A. Howland
Executive Director

Individuals needing assistance or auxiliary communication aids due to sensory impairment or othcr disability should
contact the Americans with Disabilmes Act Coordinator NHPUC 21 S Fruit St , Suite 10, Concord New
Hampshwe 03301-2429, 603-271-2431 TDD Access Relay N H 1-800-735 2964 Notificaton ofthe need for
assistance should be made one week pnor to the scheduled event
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SERVICE LIST EMAIL ADDRESSES - DOCKET RELATED

Pursuant to N.H. .Admin Rule Put 203.1 1 (a) (I): Serve an electronic copy on each person identified
on the service list

ExecutivtDirector©puciih.gov

alexandcr.speide!©puc.nb.gov

allcn.desbiens@nu.com

amanda.noonanpuc,nh,gov

dhartfàrdcif.org

donald.kreis®oca.nhgov

dpatch@orrreno.com

escofl@rc.com

george.mcc1uskeypuc.nh.gov

jmiranda@rc.com

jrinkerspectraenergy.com

jwiedman@kftvlaw.com

kszek.stachowThouc.nh.aov

mark.naylorpuc.nh...gov

rnathew,fossum@evcrsource,corn

nicho1as.cicalei’äocanh.gov

ocati ugauunçgjoca.nn.gov

p.jert@khv.. Iavccom

pradip:.chattopadhyayoca.nh.gov

sgeigeonreno.com

steve.&mnkpucnh,gov

tom.frantzQj...puc.nh.gov

Docket #: 16-241-i Pn’:nted: March 24. 2016

LW..
JN...

a) Pursuant to N.H. Admin Rule Puc 203.02 (a), with the exception of• Discovery, file 7 copies, as well as an
electronic copy, of all documents including cover letter with DEBRA A I-lOWLAND

EXEC DIRECTOR
NHPUC
21 S. FRUIT S1, SUITE 10
CONCORD NH 03301-2429

b) Serve an electronic copy with each person identified on the Commission’s set-vice list and with the Office
of Consumer Advocate.

c) Serve a written copy on each person on the service list not able to rec•-elve electronic mall.
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1

2 APPEARANDES: (continued)

3 Reptg. the Coalition to Lower Energy Costs:
Anthony Buxton, Esq. (Preti Flaherty)

4 Robert (Benji) Borowski, Esq. (Preti. ..)
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6
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16
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{DE 16—241} [Prehearing conference] {04—13—16}
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1 PROCEEDING

2 CHAIRMAN HONIGBERG: We’re here this

3 afternoon in Docket DE 16—241, which is Public Service

4 Company of New Hampshire doing business as Eversource

5 Energy’s Petition for Approval of a Gas Capacity

6 Contract with Algonquin Gas Transmission, LLC, Gas

7 Capacity Program Details and Distribution Rate Tariff

8 for Cost Recovery.

9 The Order of Notice, which I will not

10 read, states that we are going to do this in two

11 phases. The first phase is going to be about the

12 legality of entering into an agreement of this nature.

13 I know we have a lot of intervenors who have filed.

14 The next thing we’re going to do is take

15 appearances. What I’m going to ask is that you —— if,

16 at this point, if you’re identifying yourself, it’s

17 only if you have already filed to intervene. If there

18 are others here today who feel they want to participate

19 in some way, I’ll ask you to wait until we’ve gotten

20 through the folks who have already filed to intervene.

21 So, let’s take appearances.

22 MR. FOSSUM: Good afternoon,

23 Commissioners. Matthew fossum, here on behalf of

24 Public Service Company of New Hampshire doing business

{DE 16—241} [Prehearing conference] {04—13—16}
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1 as Eversource Energy.

2 MR. BALDWIN: Good afternoon,

3 Commissioners. Kenneth Baldwin, with my colleague,

4 Emilee Scott, of Robinson & Cole, on behalf of

5 Algonquin Gas Transmission, LLC.

6 MR. BUXTON: Good afternoon, Mr.

7 Chairman, the Commission. Tony Buxton, of Preti

8 Flaherty, here with Robert (Benji) Borowski,

9 representing the Coalition to Lower Energy Costs.

10 MR. ROACH: Good afternoon, Mr. Chairman

11 and Commissioner. I’m Chris Roach, from Roach Hewitt

12 on behalf of NextEra Energy Resources, and with me is

13 Amie Jamieson, Senior Counsel to NextEra.

14 MR. HEUER: Good afternoon. Thaddeus

15 Heuer, on behalf of ENGIE Gas & LNG, LLC, from Foley

16 Hoag.

17 MS. GEIGER: Susan Geiger, from the law

18 firm of Orr & Reno, representing Tennessee Gas

19 Pipeline, LLC.

20 MR. NEUSTAEDTER: Robert Neustaedter,

21 with Repsol Energy North America Corporation.

22 MS. HATFIELD: Good afternoon,

23 Commissioners. Meredith Hatfield, for the Office of

24 Energy & Planning.

{DE 16—241} [Prehearing conference] {04—13—16}
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1 MS. BIRCHARD: Good afternoon, Chairman

2 and Commissioner. I’m Melissa Birchard with

3 Conservation Law Foundation.

4 Ms. RAVEN: Mary Beth Raven, with

5 Merrimack Citizens for Pipeline Information.

6 CHAIRMAN HONIGBERG: Have you filed a

7 motion to intervene?

8 MS. RAVEN: I believe so.

9 CHAIRMAN HONIGBERG: What’s your last

10 name?

11 MS. RAVEN: Raven, R—a-v—e-n. My letter

12 was on your website.

13 CHAIRMAN HONIGBERG: Then, you probably

14 filed. I probably didn’t see it yet.

15 MR. KANOFF: Good afternoon. Richard

16 Kanoff, appearing on behalf of the New Hampshire

17 Municipal Pipeline Coalition, and also submitting in

18 the afternoon a petition to intervene on behalf of Pipe

19 Line Awareness Network for the Northeast.

20 MR. KREIS: Good afternoon,

21 Mr. Chairman. I am Donald Kreis, of the Office of

22 Consumer Advocate, here on behalf of residential

23 utility customers.

24 MR. 5PEIDEL: Good afternoon,

{DE 16—241} [Prehearing conference] {04—13—16}
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1 Commissioners. Alexander Speidel, representing the

2 Staff of the Commission. And I have with me the

3 Assistant Directer of the Electric Division for

4 Wholesale Matters, George McCluskey.

5 CHAIRMAN HONIGBERG: Ms. Raven, I’m

6 looking at what we —— what our system has docketed as

7 the list of comments and I see your name there. So, we

8 definitely have it.

9 MS. RAVEN: Okay. Thank you.

10 CHAIRMAN HONIGBERG: Can you tell me the

11 name of the organization you’re representing again?

12 MS. RAVEN: Merrimack Citizens for

13 Pipeline Information.

14 CHAIRMAN HONIGBERG: Is that the Town of

15 Merrimack or the county? Okay.

16 MS. RAVEN: The town.

17 CHAIRMAN HONIGBERG: All right. Are

18 there others here who intend to participate in this

19 docket in some way, other than as commenters?

20 Is Mr. Husband here?

21 [No verbal response]

22 CHAIRMAN HONIGBERG: Oh, I should

23 probably go through the other intervenors. I’m going

24 to go through the list. And I know I’m -- I’m going to

{DE 16—241} [Prehearing conference] {04—13—16}



do them all, just to make sure I donTt miss anybody.

But Algonquin is here, correct?

MR. BALDWIN: Correct.

CHAIRMAN HONIGBERG: Sunrun? Is anyone

here for Sunrun?

[No verbal response]

CHAIRMAN HONIGBERG: I’ll take that as a

“not’.

NextEra is here. Mr. Husband is not

here. IransCanada or PNGTS? Anybody here for one of

them?

[No verbal response]

CHAIRMAN HONIGBERG: No. Exelon?

[No verbal response]

CHAIRMAN HONIGBERG: I heard the

Coalition to Lower Energy Costs. Yes. Tennessee is

here. The Municipal Pipeline Coalition and PLAN are

is here. OEP is here. CLF is here.

is here, right? Yes.

All right. So, we are missing some

How careless of us.

All right. The Order of Notice set a

briefing schedule. So, we don’t need to be talking

about that. There is no technical session scheduled
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here. Repsol

ENGIE? ENGIE

intervenors.

{DE 16—241} [Prehearing conference] {04—13—16}
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1 for after this, as far as I know.

2 Is that right, Mr. Speidel?

3 MR. SPEIDEL: That’s correct, Mr.

4 Chairman. And one of the intervenors had informed me

5 that, due to personnel difficulties, they weren’t going

6 to be able to send a representative to this prehearing

7 conference. But, of course, all their papers for

8 intervention stand, and I think that’s true of a lot of

9 these folks.

10 I heard through the grapevine that

11 there’s a legislative hearing on this topic downtown.

12 So, that might explain some intervenors not being here.

13 CHAIRMAN HONIGBERG: Competition between

14 the Executive Branch and the Legislative Branch, and we

15 apparently have lost, in some people’s eyes. Well,

16 they write the laws, we just execute them.

17 We’re going to ask for people to state

18 their preliminary positions. This is not an invitation

19 to give us your full argument. We want to see how

20 people line up and the types of arguments they expect

21 to make. If we’re here for long on this, then you’ve

22 done it wrong. And I will ask you to stop, if you’re

23 going on too long on these issues.

24 We do have a lot of petitions to

{DE 16—241} [Prehearing conference] {04—13—16}
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1 intervene. Mr. Fossum, do you know yet your position

2 on all of these interventions? Have you filed anything

3 yet?

4 MR. FOSSUM: Yes. We filed a few -—

5 well, I can run through the list, and it wouldn’t be

6 that long. I will say that, for —— at least for

7 Ms. Raven, I did receive an e—mail from her. I

8 understood that the Commission treated that as a public

9 comment, not as a formal request to intervene. So, I

10 didn’t treat it that way. I’m not saying that I object

11 or take a position. I’m saying, right at the moment, I

12 have no response whatsoever, because I didn’t read it

13 as a request to intervene. So, I would reserve the

14 right to respond at some point, if appropriate.

15 As for all of the others, the Company

16 did file, about three or four hours ago, a couple of

17 objections, in addition to the one relative to Sunrun

18 that had been filed a few weeks ago. The objections

19 that we filed were —— there was a specific objection to

20 CLF, in light of the characterization of its

21 participation that it had included in its petition.

22 And there were partial objections submitted relative to

23 the Coalition to Lower Energy Costs, to PLAN, and to

24 the Municipal Coalition. Primarily, because it was not
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clear to us, from their petitions, exactly what

interests they were here to represent or what they

would be doing. And, so, our objections state that

we —— we don’t object to them generally speaking, but

would request that they be required to further define

the scope of their participation.

Other than that, we support the

intervention of Algonquin, as the contract

counterparty. I think that they’re essential to this

process.

And, as to the other intervenors that I

haven’t mentioned in the last few moments, the Company

has no position on their requests to intervene.

CHAIRMAN HONIGBERG: I think, for the

purposes of the first phase of this, it’s less

important, frankly, because anyone who wants to file a

legal memorandum on the issue is going to be allowed

to. And they will all have —— if you’re really

persuasive, it doesn’t matter if you’re an intervenor

or not. The idea is to get this one right,

understanding that someone who is aggrieved can

certainly take it up to the Supreme Court.

So, we’ll review the intervention

situation and issue an order as appropriate at some
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1 point.

2 Is there anything else we need to do,

3 Mr. Speidel, before hearing from the parties and

4 prospective intervenors?

5 MR. SPEIDEL: I did pull out from my

6 files Ms. Raven’s letter or e—mail. It’s relatively

7 short. It doesn’t mention her agency’s or her

8 organizational name. But it does refer to some general

9 comments that she’s made regarding her point of view of

10 the filing made by Eversource.

11 So, I think it was correctly filed as a

12 public comment, rather than a motion for intervention.

13 There’s no mention of the word “intervention” that I

14 can find here.

15 CHAIRMAN HONIGBERG: Ms. Raven, is there

16 anything else you sent in, other than that e—mail?

17 MS. RAVEN: No. So, I did not follow

18 the process appropriately.

19 CHAIRMAN HONIGBERG: Okay. Anything

20 else, Mr. Speidel?

21 MR. SPEIDEL: I think that would be all,

22 before the initial positions are taken.

23 CHAIRMAN HONIGBERG: All right. Why

24 don’t we proceed then. Mr. Fossum, you get to go
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1 first.

2 MR. FOSSUM: Thank you. I think that

3 the position of Eversource is succinctly set out in the

4 petition that was filed that led to the opening of this

5 docket.

6 We have entered into what we believe to

7 be an economic and beneficial contract for the

8 procurement of —— well, to assist, essentially, in the

9 procurement of necessary natural gas pipeline capacity

10 to serve the electric generation needs of this region

11 and of this state. It’s our position that this

12 contract is economic and ultimately beneficial to

13 customers.

14 This contract is in line with the

15 activities of similar entities taking place throughout

16 the region. There is a very active docket in

17 Massachusetts. There’s a —— well, I hesitate to call

18 it “active”, but nonetheless a state process going on

19 in Connecticut. There are other processes going on

20 that I’m aware of in Rhode Island and Maine. This is a

21 regional issue. And the contract that is before you,

22 put before you by the Company, is part of a regional

23 solution.

24 It’s our position that we properly and
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appropriately evaluated the terms and conditions of the

contract, and we did so in line with the expectations

of the PUC, following the review that this Commission

conducted on its own motion in IR 15—124, and that this

Commission has itself recognized that there is an

underlying problem to be addressed, and that we believe

that this contract addresses it.

We would ask that the Commission review

this contract efficiently, that it keep an appropriate

scope. And that it find that this contract is

reasonable, it’s legal, it’s an appropriately designed

solution for the region’s issues and for the state’s

issues, and that this Commission approve the Petition

before it before —— on or by October 1st of this year,

so that all of the other schedules that go along with

the underlying project may be adhered to.

And, that’s our position.

CHAIRMAN HONIGBERG: Let’s go off the

[Brief off-the—record discussion

ensued.]

CHAIRMAN HONIGBERG: All right. Thank

MR. BALDWIN: Thank you, Mr. Chairman.
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[Court reporter interruption and brief

off—the—record discussion ensued.]

MR. BALDWIN: Thank you, Mr. Chairman.

I can be brief, as instructed at the beginning of this

proceeding. Algonquin Gas Transmission, LLC, adopts

the positions taken by Eversource. We do believe that

what Eversource has done is fully concurrent with New

Hampshire statute and we support the filing.

We would like to emphasize, however,

something that I’m sure the Commissioners understand

already, but I think important to state again. This is

a regional problem and this is a proposed regional

solution. Anything that happens here in New Hampshire

is affected by and will be affected by other

proceedings in the other New England states, either

that are a little bit ahead of New Hampshire right now

or are not far behind. And we want to make sure that

there is consistency amongst the state and amongst the

region in this proceeding.

And we would also emphasize, as I did in

the more recent letter, our desire to see that this

matter be expedited as much as possible. We are

cognizant of the October 1st deadline, as Eversource

stated, and we would support that position also.
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1 Thank you very much.

2 CHAIRMAN HONIGBERG: All right. Who was

3 next? Mr. Buxton, I think.

4 MR. BUXTON: Thank you, Mr. Chairman.

5 The Coalition to Lower Energy Costs advocates a

6 solution on a regional basis of two pipelines with at

7 least 2 BCF of capacity to mitigate or entirely

8 eliminate the basis differential for New England

9 electric and gas consumers.

10 The filing before us is a step in the

11 right direction. We are concerned that Eversource is

12 incorrect, may be incorrect, that it is an

13 appropriately designed solution for a regional

14 solution. The causes of that are not important. What

15 is important is that this proceeding evaluate whether

16 it is an appropriate solution on a regional basis.

17 And, if not, indicate what would need to be done on the

18 part of the State of New Hampshire and its utilities to

19 accomplish that regional solution.

20 Thank you.

21 CHAIRMAN HONIGBERG: Mr. Roach.

22 MS. ROACH: Yes. Thank you, Mr. Chair.

23 Most of what we’ve heard so far from the Petitioner and

24 Algonquin, and indeed from the Coalition, has to do, I
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1 think, with issues that ought to be addressed at Phase

2 2, which is whether or not this particular contract is

3 a good contract, an economical contract, a beneficial

4 contract.

5 Our own view at this point, on behalf of

6 NextEra, is that that’s not what Phase 1 is about.

7 Phase 1 is about whether or not this is lawful under

8 state and federal law. Our firm position is that it is

9 not lawful under either state law, under the

10 Restructuring Act, nor did we find persuasive any of

11 the arguments that have been posed by any other party

12 in writing, in terms of 374—A or 374:57 dealing with

13 capacity contracts that was promulgated back in the

14 bankruptcy of PSNH.

15 Again, our view is I think pretty

16 straightforward. It violates both the Restructuring

17 Act and federal law, and it should be rejected.

18 Thank you.

19 CHAIRMAN HONIGBERG: Mr. Heuer, is that

20 how you pronounce your name?

21 MR. HEUER: Yes. Tad Heuer, on behalf

22 of ENGIE Gas & LNG, LLC. We similarly take the

23 position as articulated by NextEra in some substance.

24 As the Commission has noted, this is a two-phase
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1 proceeding. The first phase is legality, and the

2 second phase goes to the specific contract at issue.

3 Our position is a similar belief that this is contrary

4 to both state and federal law, for the reasons

5 Mr. Roach had just mentioned.

6 NextEra has also participated actively.

7 As we’ve heard, this is a regional issue and they’re

8 seeking a regional solution. We’ve participated in the

9 proceeding before the Massachusetts Department of

10 Public Utilities, where we have objected to the

11 Department’s similar response in what is the equivalent

12 of their Phase 1, that was their order of 15—37. And

13 we are currently appealing that to the Massachusetts

14 Supreme Judicial Court. That argument will be held

15 there on the 5th of May.

16 So, we similarly believe that the issues

17 before the Commission right now are those dealing with

18 legality. Certainly, if the Commission found that this

19 was permissible under New Hampshire law, we would be

20 intending to participate actively in Phase 2, as to the

21 merits of the contract, and particularly, as we noted

22 in our Petition to Intervene, the effect of these

23 proposals on the energy markets, and particularly

24 ENGIE’s participation therein.
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CHAIRMAN HONIGBERG: Ms. Geiger.

MS. GEIGER: Thank you, Mr. Chairman.

TGP understands that the first phase of this proceeding

is devoted to an examination of the legal issues raised

in the Order of Notice. And I won’t be providing any

detailed comment on those, only to note that we will be

filing a brief in this docket by the deadline indicated

in the Order of Notice.

But, in summary, 1GB believes that the

Commission does have the legal authority to approve an

Eversource contract for gas pipeline capacity in

support of electric reliability and lower energy costs

for New Hampshire customers, and that such a contract

does not violate the Restructuring principles of RSA

374—F, or any other New Hampshire law or federal law.

In addition, TGP believes that a

long—term gas transportation and storage contract

tariff is permissible under RSAs 374—A, 374:57, and

378. Although, we have not had time to examine the

particular tariff that has been filed by Eversource to

determine whether or not the rates expressed therein

are just and reasonable.

The Order of Notice also raises another

very important issue, and that is whether the RFP and
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1 bid evaluation process employed by Eversource, in

2 reaching a contract with Algonquin, complies with the

3 requirements of the Commission’s Order 25,860, issued

4 in IR 15—124. In that Order, the Commission made clear

5 that an EDC’s bid evaluation and selection process must

6 be undertaken by entities unaffiliated with the project

7 sponsors.

8 Eversource’s filing in this docket

9 clearly reveals that it participated in the evaluation

10 and selection process that led to the Algonquin

11 contract, which is for service on a pipeline in which

12 Eversource’s parent company has an ownership interest.

13 We do not believe that this process comports with the

14 Commission’s order that bid evaluation and selection be

15 undertaken by entities that are unaffiliated with the

16 project that submitted bids in response to the RFP for

17 transportation service.

18 Although TGP believes that Eversource’s

19 failure to comply with the Commission’s order

20 constitutes dismissal of Eversource’s Petition, we

21 believe that another approach could be taken in lieu of

22 that. The Commission’s website indicates that the

23 Commission is seeking proposals from consultants to

24 assist the Commission Staff in conducting an
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1 independent evaluation of the bids received in response

2 to the RFP that Eversource issued in Massachusetts.

3 That effort is being pursued simultaneously with the

4 Commission’s examination of the legal issues in this

5 docket, and TGP believes that that course of action is

6 appropriate and consistent with Eversource’s request

7 that the Commission issue an order by October 1st.

8 Another issue that TGP would note is

9 that Staff and OCA have commenced discovery in this

10 docket. TGP believes that it should be allowed to

11 conduct discovery as soon as possible for the purpose

12 of verifying the information attributed to TGP in the

13 documents that Sussex and Eversource reviewed in

14 evaluating bids provided in response to the Mass. RFP.

15 Assuming that this docket proceeds to Phase 2, TGP

16 believes that discovery on other relevant issues should

17 occur as soon as possible.

18 And, although the Commission’s Order of

19 Notice did not provide for a technical session to

20 discuss a procedural schedule for Phase 2, TGP believes

21 that such a session should be scheduled soon and need

22 not wait until after the legal issues are decided.

23 And, lastly, related to the issue of

24 discovery, is the outstanding confidentiality pleadings
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that have been filed in this docket. TGP would request

that the Commission rule on them as soon as possible,

so that the parties can gain a better understanding of

what information they will be able to access and use in

this proceeding, as well as the scope of any protective

orders that will be issued to protect information from

public disclosure. In addition, TGP would note that it

needs access to as much information as possible to

meaningfully participate in this docket.

Thank you.

CHAIRMAN HONIGBERG: Mr. Neustaedter.

MR. NEUSIAEDTER: We don’t take a -—

[Court reporter interruption.]

MR. NEUSTAEDTER: At this time, Repsol

position with regard to the legality

However, as a owner of capacity in

facility and majority owner of

capacity on Maritimes & Northeast Pipeline, we believe

that the use of existing transportation —— or, pipeline

facilities into the region, along with the imported or

the use of imported LNG, is a better solution for New

Hampshire’s gas needs, rather than the construction of

new and expensive pipeline facilities.

CHAIRMAN HONIGBERG: Ms. Hatfield.
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1 MS. HATFIELD: Thank you, Mr. Chairman.

2 The Office of Energy & Planning does not have a

3 position on the legality of the proposal at this time,

4 but we will participate in the process. Thank you.

5 CHAIRMAN HQNIGBERG: Ms. Birchard.

6 MS. BIRCHARD: Thank you, Mr. Chairman.

7 CLF believes that the Eversource contract is illegal

8 under state and federal law. New Hampshire’s electric

9 utility restructuring law is premised on the

10 foundational principles of an unambiguous purpose of

11 establishing competitive markets, in which electric

12 generation is separated from transmission and

13 distribution services.

14 Indeed, in furtherance of this purpose,

15 Eversource is currently moving towards divestiture of

16 its remaining generation assets. The Restructuring law

17 provides no allowance or exception for the kind of

18 arrangement that Eversource now asks the Commission to

19 approve.

20 CLF also takes the position that

21 approval of this contract would violate federal law and

22 the project should be rejected.

23 CLF would ask to reserve the right to

24 comment on other aspects of the Eversource proposal at
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1 a later time. Thank you.

2 CHAIRMAN HONIGBERG: Mr. Kanoff.

3 MR. KANOFF: Good afternoon. On behalf

4 of the Coalition, we don’t believe that the proposal is

5 consistent with statutes or precedents. We don’t

6 believe that there’s a regional need for new pipelines.

7 And we don’t believe that electric ratepayers should

8 pay for gas infrastructure.

9 With respect to Pipe Line Awareness

10 Network for the Northeast, they take a similar

11 position.

12 CHAIRMAN HONIGBERG: Hardly surprising.

13 Mr. Kreis.

14 MR. KREIS: Thank you, Mr. Chairman. On

15 behalf of residential utility customers, the Office of

16 Consumer Advocate emphatically and unambiguously

17 opposes this Petition. Twenty—eight years ago, a

18 bankrupt New Hampshire electric utility went before the

19 New Hampshire Supreme Court to argue the absurd

20 proposition that, thanks to the utility’s obdurate

21 refusal to abandon its dream of nuclear grandeur, its

22 shareholders were entitled to a whopping 19 percent

23 return on equity. The Court’s opinion, authored by a

24 soon—to—be—very—famous jurist by the name of David
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1 Souter, emphatically and unambiguously rejected the

2 utility’s argument. The Company’s logic, wrote Justice

3 Souter, “would provide the Company not with a

4 reasonable rate of return, but the plenary

5 indemnification” ——

6 CHAIRMAN HONIGBERG: Mr. Kreis, slow

7 down just a little. Mr. Patnaude needs to be able to

8 keep up with you.

9 MR. KREIS: Understood. Justice Souter

10 said that “that return on equity would provide the

11 Company, not with a reasonable rate of return, but with

12 plenary indemnification, nothing less than a shifting

13 of the entire risk from the investors to the

14 ratepayers.”

15 We won the battle in 1988. But, since

16 then, we, residential electric customers, have been

17 losing the war. The Rate Agreement, the Restructuring

18 Agreement, the Scrubber, and now here we are again.

19 This time, the request for plenary

20 indemnification comes in the form of Eversource’s

21 request to double down on natural gas for 20 years and

22 guarantee that consumers will cover the costs no matter

23 what. No matter that, when this possibility first came

24 before the Commission last year, Eversource was touting
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1 this idea as an important reliability initiative. Now,

2 the justification is no longer reliability, but

3 wholesale price effects.

4 The Eversource Petition asks the

5 Commission for a finding that its proposed Access

6 Northeast deal “is in the public” —— “will provide net

7 benefits at a reasonable cost to Eversource customers

8 in the form of lower electric retail prices.” We

9 believe the Company will not be able to sustain its

10 burden of proof when it comes to such a proposition.

11 Like other parties here today, we will

12 argue strenuously that Eversource lacks the authority

13 under New Hampshire law to impose this 20—year burden

14 on its customers. We will further demonstrate that,

15 even if the Commission could approve what Eversource is

16 requesting here, as a matter of law, such action would

17 be preempted by both the Federal Power Act and the

18 Natural Gas Act. We look forward to presenting that

19 issue in due course to the New Hampshire Supreme Court,

20 even if Justice Souter isn’t there anymore.

21 We share the concerns of many in this

22 room that have to do with how competitive a

23 solicitation and selection process Eversource could

24 possibly have conducted, given the breathtaking speed
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with which it unfolded. And, of course, the fact that

the chosen project happens to be one in which

Eversource has a 40 percent ownership interest.

And, of course, for the reasons OCA has

now twice stated in writing, we are concerned about the

request of the two contracting parties to treat

essentially all of the important information in this

docket as secret.

Twenty years after the adoption of the

Restructuring Act, it looks like the customers of the

Company, formally known as “Public Service Company of

New Hampshire”, are finally going to be served by a

truly restructured utility. Consumers have paid dearly

to get PSNH to that point. And, now, Eversource is

here asking to replace competition with more of the

same old 1980s style plenary indemnification, this time

in the guise of a firm natural gas transportation deal.

It’s illegal, it’s unjust, and it’s unreasonable.

CHAIRMAN HONIGBERG: Mr. Speidel.

MR. SPEIDEL: Thank you, Mr. Chairman

and Commissioners. We certainly, as Staff, look

forward to filing a legal memorandum, as specified in

the Order of Notice, by April the 28th. With some

level of forbearance, we’d like to delve a little bit
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1 into some Phase 2 type matters.

2 CHAIRMAN HONIGBERG: You wouldn’t be the

3 only one who did. So, feel free.

4 MR. SPEIDEL: I appreciate that. Thank

5 you very much, Mr. Chairman.

6 Just on the basis of what is out there

7 and current and what’s of interest to Staff, and I

8 think of all the parties. A letter was filed by the

9 Governor dated April the 13th, meaning today, regarding

10 this instant docket. And I thought that was worthy of

11 mention. I don’t know if the Commissioners have had a

12 chance to read it or not. It just came in around

13 noontime.

14 CHAIRMAN HONIGBERG: Mr. Speidel, if it

15 came in today, the chances of it having made it to us

16 are really pretty slim.

17 MR. SPEIDEL: Well, I can give you a

18 little bit of a sneak preview.

19 CHAIRMAN HONIGBERG: I can’t wait.

20 MR. SPEIDEL: So, the Staff agrees with

21 the Governor that it is appropriate and required that

22 the filing party, in this instant proceeding, to some

23 level compare its proposal with alternatives, in order

24 to demonstrate that the proposed solution is most
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1 cost—effective for consumers. And the Governor’s

2 letter refers to RSA 378:38, the Least Cost Integrated

3 Resource Plan statute. And Staff agrees with that

4 approach. We think it’s very much appropriate and

5 necessary.

6 In turn, we would hope and expect that

7 the various entities that have filed to intervene in

8 this proceeding, upon receiving intervention, or in the

9 form of pleadings that they might make in the legal

10 memorandum section, they should advocate for

11 alternative approaches that interest them. I think

12 that’s important. And they should do so with

13 specificity.

14 We are fully supportive of having these

15 entities file detailed alternative proposals that would

16 be of use for the Commission and the Staff in examining

17 the Petition made by the Company in this proceeding.

18 So, we think that could be a very effective means of

19 gauging the cost—effectiveness of this proposal, and

20 for making sure that no stone left is unturned in

21 makings sure that alternatives are considered fairly.

22 In this way, we can meet the record

23 burden for this proceeding, not only on the terms that

24 are elucidated within the public interest standard that
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1 is being considered, but also in terms of the Least

2 Cost Planning statute. So, we believe that’s useful.

3 And, also, even in this early phase, as

4 mentioned by one of the parties, I think it was

5 Ms. Geiger, on behalf of TGP, the Staff is seeking the

6 services of an independent consultant. I think Mr.

7 McCluskey could give a little summary of what Staff’s

8 thinking is on that.

9 Thank you.

10 CHAIRMAN HONIGBERG: Mr. McCluskey.

11 MR. McCLUSKEY: Thank you,

12 Commissioners. The order issued by the Commission in

13 IR 15—124 does not require New Hampshire EDCs to

14 purchase capacity from project developers. Rather, the

15 order details the Commission’s preferred acquisition

16 process should an EDC decide to procure gas capacity

17 for ultimate benefit of its customers. Under that

18 process, any acquisition of gas capacity by a New

19 Hampshire EDC is to be undertaken through a competitive

20 solicitation, with the evaluation, selection of

21 competing projects administered by entities that have

22 no affiliation with any of the project developers.

23 That expectation has not been met in the

24 instant proceeding. The capacity contract submitted
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for Commission approval in this docket is the product

of a competitive solicitation issued by Eversource’s

Massachusetts EDCs, in which evaluation and selection

were conducted not by an independent entity, but by

Eversource’s EDCs, even though the parent company of

those EDCs holds a 40 percent stake in one of the

competing projects.

Rather than recommend that Eversource’s

filing be thrown out on the ground that it’s not

compliant with the Commission’s order, the Staff

recommends that the bids submitted in response to the

Massachusetts RFP be reevaluated by an independent

consultant working under Staff’s direction. An

independent evaluation of the bids is also supported by

a review of Eversource’s evaluation materials in this

docket, which we believe lack objectivity.

Thank you.

CHAIRMAN HONIGBERG: Mr. Speidel,

anything else?

MR. SPEIDEL: Well, in summary, Staff

would like to express its opinion that it does not

object to any of the motions for intervention, if they

were to be granted intervention on Subpart II grounds.

Certainly, in the case of —— I would
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recommend that Ms. Raven, if she wishes to have a late

filing for intervention, she still has a window to do

so, and it would be under the Commission’s discretion

to entertain it or not. But it would have to

essentially state the grounds for her intervention.

CHAIRMAN HONIGBERG: Ms. Raven, is it

your desire to intervene and participate in this

proceeding or is it your desire instead to be —— to

follow it, observe, and provide comment?

MS. RAVEN: At this point, I think

providing comment would be the most appropriate thing.

CHAIRMAN HONIGBERG: Thank you. And you

can certainly —— you can speak with Mr. Kanoff, you can

speak with Mr. Speidel about what your options are in

that regard.

MS. RAVEN: Okay.

CHAIRMAN HONIGBERG: Mr. Fossum, since

you are the moving party here and ultimately the burden

of proof, is there anything you want to add at this

point?

MR. FOSSUM: Only just one thing. There

were a few mentions in the room relative to the

confidential treatment or the outstanding request

therefore and objections to it. The only comment I
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would make on that is that I don’t believe that that is

an issue that, at the Phase 1 part of this, really

needs to be addressed by the Commission.

I think the Commission has made quite

clear, both in its order in 15—124 and the Order of

Notice here, that, if the legality hurdle is not

overcome, then the Petition would be dismissed, and,

essentially, everything that was filed would become a

moot point anyway.

So, my only suggestion is that, at this

point, that there’s no cause for the Commission to take

up that issue, and that it can be done down the road,

once there’s a better idea whether this proceeding will

actually continue.

CHAIRMAN HONIGBERG: All right. I know

there’s a group of people in the back, and I’m not sure

if they are just here to watch the festivities or if

someone back there is interested in participating in

the proceeding. If there is someone back there who

wishes to intervene and become part of this, I would

encourage you to, again, approach Mr. Speidel, or one

of the other lawyers in the room who are experienced,

Mr. Kreis, for example, about what the options are for

participation.
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1 I know we have —— oh, Mr. Speidel.

2 MR. SPEIDEL: Yes. If I may? There is

3 a sign—up sheet. I would invite anyone who would like

4 to have some level of marking down as a commenter or as

5 an intervenor or as a potential intervenor, please sign

6 up this sheet, if you wouldn’t mind, by the close of

7 today. Thank you.

8 CHAIRMAN HONIGBERG: The next step is

9 for people to file legal memoranda. I mean, we have

10 other things we can do, and I’ve heard —— we’ve heard

11 the recommendations from some of you about things we

12 can do in the interim, and I understand those.

13 Certainly there are a lot of people in

14 this room who agree with others in the room. There is

15 nothing preventing you from signing onto one legal

16 memorandum or two legal memoranda that take the same

17 positions. I mean, there appears to have been some,

18 you know, some cooperation in advance, because I think

19 most of you gave your adverbs and adjectives to

20 Mr. Kreis before we started today.

21 And, so, I mean, if you want to

22 formalize some of that, and reduce the number of

23 filings, we would certainly have no objection to that.

24 But, of course, you all have the positions that you
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]_ want to articulate regarding legality, some of you are

2 going to want to talk preemption, some of you are going

3 to want to focus on state law. There’s lots of

4 different ways to talk about this, and they’re all

5 significant and all potentially important for us to

6 hear and understand.

7 But, again, if you can cooperate and

8 reduce the number of filings, that could be a very good

9 thing, because your voice can be just as powerful when

10 multiplied that way.

11 Is there anything else that we need to

12 do? Mr. Kreis.

13 MR. KREIS: Thank you, Mr. Chairman.

14 Lest my silence deemed to be acquiescence, I would like

15 to express a concern about the Petitioner’s insistence,

16 and we heard articulated by Algonquin as well, that

17 this proceeding be reduced to a final order by

18 October 1st. I do not believe that it is possible to

19 conclude this docket by October 1st. And I think that

20 is an issue that we ought to confront sooner, rather

21 than later.

22 CHAIRMAN HONIGBERG: Well, I think the

23 typical way of setting schedules is for the parties to

24 discuss a schedule in a technical session. And, if
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1 they can’t agree, then they seek the assistance of the

2 Commissioners. I think it’s premature for us to weigh

3 in on that.

4 I understood Mr. Fossum’s and

5 Mr. Baldwin’s —— I think your word was “insistence”, I

6 hear those as requests. I understand them to be

7 requests. And, as we go, we will see how things are

8 proceeding.

9 I know that Staff has been working on

10 things that are going to be relevant or would be

11 relevant to Phase 2, if we get there. Others certainly

12 can as well, and I expect are preparing things that

13 they would be using in Phase 2, should we get there. I

14 think, to the extent that we can advance the ball in

15 ways, we will discuss that with Staff and see if we can

16 do other things.

17 So, I heard Ms. Geiger’s suggestion that

18 a technical session be scheduled, that may well be a

19 good idea, and we’ll discuss that with Staff as well.

20 MR. KREIS: I think, Mr. Chairman, that

21 probably is a good idea. The reason I raise this now

22 is the fact that there is not presently a technical

23 schedule —— a technical session schedule, so the

24 ordinary conversation that would take place as soon as
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we’re done here will apparently not take place. And

I’m concerned that October 1st is very, very soon.

CHAIRMAN HONIGBERG: Now, I understand

we didn’t notice a technical session. So, those who

would be interested in participating might feel left

out if they were not present. It sounds like some of

them wanted to be at the Legislature anyway.

But there’s nothing preventing parties

from discussing with each other an appropriate schedule

and being prepared when the technical session starts to

do have something like that.

Mr. Speidel.

MR. SPEIDEL: In light of that, there

was some level of informal understanding that quite a

few of the parties might not be able to make it all the

way up to New Hampshire to just talk in a room about a

procedural schedule.

What Staff was going to do, given the

framework that we have at hand, number one, we have to

file the legal memoranda first and foremost. So,

that’s going to be a lift, that’s going to take some

time. Whatever schedule features we’ve got, they’re

going to take place after the April 28th deadline for

that. And, on top of that, once we have an idea of
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who’s intervening and who will be granted intervention,

who will be on the service list, we can simply send out

emails to the service list inquiring as to whether

folks would like to sign on to a procedural schedule.

And that would include folks that are in Maryland and

other parts of the country that can participate in such

an effort remotely, rather than being here in person.

CHAIRMAN RONIGBERG: Understood. Yes,

Mr. Roach.

MS. ROACH: Thank you, Mr. Chairman. I

just wanted to note for the record, NextEra objects to

delaying the issuance of an order on the

confidentiality issues. I think, in the prior order

from the Commission, the Commission said “We are not

going to rule on the legality of any proposal in the

hypothetical. We want an actual application that can

be reviewed in detail by the parties, and then

submission of legal memoranda.” We also have the

parties suggesting a very rapid procedural schedule

here.

And, I think, in light of both of those,

we would request to be able to see that information

sooner rather than later.

CHAIRMAN HONIGBERG: I understand the

Appeal by Petition Pursuant to 541 :6 and RSA 365:21
Joint Appendix of Algonquin Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
Page 338

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

{DE 16—241} [Prehearing conference] {04—13—16}



request. Were you quoting from the order in what you

just said, because I don’t think you were?

MR. ROACH: I believe that the prior

order, not the Order of Notice ——

CHAIRMAN HONIGBERG: I know which order

you’re referring to. But were ——

MR. ROACH: The prior order said --

CHAIRMAN HONIGBERG: Mr. Roach, let me

talk right now.

MR. ROACH: Certainly.

CHAIRMAN HONIGBERG: Were you quoting

from that order?

MR. ROACH: I was not. I was quoting

from —— I was reciting from memory.

CHAIRMAN HONIGBERG: Yes. I think, if

you pull that order, I’m not 100 percent sure it says

exactly what you think it said. I think it said we

would “wait for an actual petition to be filed”. And I

think, without parties to contest each other, it’s like

the sound of one hand clapping, and I think that’s what

we’re looking for. I’m not sure it went quite as far

as you think it went in the sentence that you were

paraphrasing.

And I could be wrong. I don’t have it
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in front of me, and I may be misremembering what’s in

that order. But I think we’re going to get some good

quality legal memoranda on this, and that’s what we’re

going to need to decide the initial issue.

We’ll issue an order on confidentiality

as soon as we feel it’s appropriate to do so.

MR. ROACH: Thank you.

CHAIRMAN HONIGBERG: Is there anything

else that needs to be brought to our attention or need

to deal with? Mr. Fossum.

MR. FOSSUM: Just one last thing on the

confidentiality. In light of the fact that this is one

of a number of similar proceedings going on in the

region, a good many of those issues have been addressed

at some length elsewhere, particularly in the

Massachusetts proceeding. And I’d simply encourage the

Commission to review what has happened down there

relative to confidentiality, and potentially see that

as a —— I won’t say a “model”, but as something that

could be brought to New Hampshire.

CHAIRMAN HONIGBERG: Instructive.

You’re saying it would be instructive?

MR. FOSSUM: Yes. And which a great

many of the folks in this room are already familiar.
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1 CHAIRMAN HONIGBERG: Okay. Anything

2 else that anyone wants to bring to our attention at

3 this time? Yes.

4 MR. BALDWIN: Mr. Chairman, just one

5 other thing. I did hear you mention that, for the

6 purposes of Phase 1 of this proceeding, certainly

7 anyone who’s expressed interest in intervening will be

8 granted that ability.

9 Does the Commission anticipate the

10 ability of the parties to speak further on perhaps

11 opposition to those requests, as and if we get to Phase

12 2?

13 CHAIRMAN HONIGBERG: I’m not sure I

14 understand the question.

15 MR. BALDWIN: Well, I guess, to the

16 extent that the Commission has already determined that

17 those who are seeking party or intervenor status in

18 this proceeding are going to be allowed to file a brief

19 in Phase 1. That said, there may be some —— or, I

20 guess the question is, will there be an opportunity to

21 oppose intervention requests at Phase 2, if we get

22 there?

23 CHAIRMAN HONIGBERG: I think it depends

24 on how we deal with the intervention requests at this
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time. I think it’s quite possible that we will rule on

the intervention requests with both phases in mind.

That would be the plain vanilla way that we would deal

with intervention requests in the normal course. We

would assume that the matter was going to proceed all

the way through all of its phases and grant

intervention as appropriate, if there needs to be

limitations on people’s participation or if people need

to be denied intervenor status.

If we do something else, then I think it

will probably invite those who are concerned about

levels of participation in Phase 2 to raise those

concerns at that time.

Mr. Kreis, you look like you want to say

something? Oh, sorry. Is that —— all right.

MR. BALDWIN: It is. Thank you.

CHAIRMAN HONIGBERG: Anything else that

people want to bring to our attention at this time?

[No verbal response]

CHAIRMAN HONIGBERG: If not, thank you

all. We will adjourn.

(Whereupon the prehearing conference was

adjourned at 2:20 p.m.)
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TUE STATE OF NEW HAMPSifiRE
PUBLIC UTILITIES COMMISSION

IR 15424

ELECTRIC DISTRIBUTION UTILITIES

Investigation into Potential Approaches to Ameliorate Adverse Whélesale
Electricity Market Conditions in New Hampshire

ORDER OFNOT1CE

The Commission announces an investigation, pursuant to RSA... 365:5, RSA 374:3, RSA

374:4, RSA Chapter 374-F generally, and RSA 374F:8 specifically, into potential approaches

involving New HarnpshIr&s electric distribution utilities (EDCs) to address cost and price volatility

issues currently affecting wholesale electricity markets in New Hampshire.

Electric Utility Restructuring legislation, codified as RSA Chapter 374-F, passed in 1996.

included the following statem..ents ofpurpose in RSA 374-F:!:

The most compelling reason to restructure the New Hampshire electric utility industry is to
reduce costs for all consumers ofelecthcity by harnessing the power of competitive
markets. The overall public policy goal ofresfructufing is to develop a more efficient
industry structure and regtila..tory framework that results in a more productive economy by
reducing costs to consumers while maintaining safe an.. d reliable eiectdc service with
minimum adverse impacts on the environment.

Over the subsequent two decades, competitive electricity maikets have developed in New

Hampshire, at both the wholesale and retail levels. At the wholesale level, EDCs have selected

among competing offers ofpower to serve EDC Default Service loads, on the basis of lowest

wholesale cost. At the retail level, the resultant wholesale costs have been passed to Default

Service customers ofthe EDCs. Also, retail customers have been free to select from. among

competitive electric power suppliers (CEPS) to supply their energy needs, instead of taking the
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Default Service offerings of EDCs. Until recently, market competition at the wholesale and retail

levels has tended to keep electricity prices at reasonable levels for New Hampshire consurners

The past two years, however, have seen significant tansifions in New Hampshire’s

wholesale and retail electricity markets, and those ofthe New England region. generally.. ISO-New

England (ISO-NE), the regional electricity market administrator, has pointed to an increasing

dependence on natural gas-fueled generation plants within the region over the past two decades as

aging coal, oil, and nuclear plants have been retired. During recent winters, significant constraints

on natnl gas resources have emerged in New Engiand, despite abun... dant natural... gas commodity

production in the Mid-Atlantic States and elsewhere. These constraints have led to extreme price

volatility in gas markets in the winter months in ow region, w.:.hich. in tUfll have resulted in sharply

higher wholesale electricity prices. ‘ Correspondingly, rates charged for Default Service to certain

EDCs’ customers have escalated sharply in New Hampshire for winter period set-vice. See Order

No. 25,719 (September 29, 2014) and Order No. 25,720 (October 3, 2014). Overall, the average

retai.. I price ofeiecthcity in New England is the highest in th.. e continental United States, posing a

threat to our region’s economic competItiveness. See

http llwww em gov/electncgytmon,,th1Leprntableaphercfin’t=emt56a)

The Commission has a fundamental duty to ensure that the rates and charges assessed by

EDCs arejust and reasonable. RSA Chapter 378. We share ISO-NE’s view, expressed in its 2014

Regional System Plan, that the potential development of additional natural gas resources for the

benefit ofthe electricity supply in our region should be careffihly considered. The consideration of

such approaches was also endorsed by our State’s Ten-Year Energy Strategy (Energy Strategy),

See eg ISO NE 2014 Regional System Plan at pp 124 147 available here http a/www iso-ne corn/system-
planning/system plans studt&rsp
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available here (see pp. 4647): hp://wv..,..gov/oepJçnerg/pm cw

.strategy.pdf

The Commission also takes note ofthe Energy Strategy’s multi-level approach to addressing

New H...ampshire’s energy challenges, including the fostering ofenergy efficiency, examining

renewable generation resources (including “behind-the-mete?’ Distributed Generation resources),

and considering other innovative means of seeking to itduce New Hampshire’s dependen..ce on

fossil-fueled electricity. To that end, the Commission is engaged in an Energy Efficiency

lnvestigation, Docket No. IR 15-07%, with Staff offering a Straw... Proposal for an Energy Efficiency

Resource Standard, which is currently under stakeholder review Also, the Commission is engaged

in a general review of Default Service procurement processes for our State’s EDCs, Docket No. IR.

14-338, in an effort to examine potential responses to the wholesale elecfficity market challenges

facing New Hampshire EDCs.

A targeted Staff investigation to examine the gas-resource consftaint probiemthat is

affecting New Hampshire’s EDCs and electricity consumers generally may yield potential solution...s

to these market issues. To that end, we direct Staff to inquire with the EDCs — which are to be

mandatory participan. ts in this investigation— regarding potential means of addressing these market

problems, using legal authorities such as, but not limited to, RSA Chapter 374-F; RSA Chapter 374-

A; RSA Chapter 378; R.SA 378:37-4i ; and RSA. 374:57. Staffshould also solicit the views of other

stakthoiders in its inquiry.. Staffis to provide a report to the Commission, no later than September

I 5, 2015. (Other stakeholders, and the EDCs, are also invited to make reports by September i 5,

2015, ifthey so choosej Staffmay retain a consultant to assist it in its effort. Staffshall conduct a

public stak..eholder meeting at the Commission on May i2, 2015, at 10:00 am. to enable interested

persons to make their views regarding this Investigation known to Staff
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Based upon the foregoing, it is hereby

ORDERED, that the Commission Staffinvestigate the matters delineated herein, with a

report to be made to the Commission no later than September 1 5, 201 5, for which a Staff consultant

may be retained, and contribute to the report; and it is

FURTHER ORDERED, that participation by Public Service ofNew Hampshire dTh/a

Eversource Energy, Liberty Utilities (Granite State Electric) Corp. dfb/a Liberty Utilities, and Unitil

Energy Systems, Inc., collectively, “EDCs,” is mandatory for this Investigation, and that these

utilities shall respond to StaWs inquiries, subject to protective treat..ment as appropriate, pursuant to

RSA 91-A; and it is

FURTHER ORDERED, that 5thif make inquiries ofother stakehoiders as needed in its

investigation, with responses afforded protective treatment as appropriate, pursuant to RSA 91-A;

and it is

FURTHER ORDEREP. that Staff shall conduct a publIc stakeholder meeting at the

Comnilssion’s offices at 21 South. Fruit Street, Concord. New Hampshire, to be held on May 1%,

2015, at 10:00 an, at which time interested persons m... ay make statements ofposition regarding the

matters considered in this investigation, and at which time the EDCs shall appear....

By order ofthe Public Utilities Commission ofNew Hampshire this seventeenth day of

April, 2015.

ft
Debra A. Howland
Executive Director

Individuals needing assistance or auxiliary communication aids due to sensory impairment or other disability should
contact the Americans with Disabilities Act Coordinator, NHPUC, 21 S. Fruit St., Suite 10, Concord, New Hampshire
03301-2429; 603-271-243 1 ; TDD Access: Relay N.H. 1-800-735-2964. Notification ofthe need for assistance should
be made one week prior to the scheduled event
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SERVICE LIST - EMAIL ADDRESSES - DOCKET RELATED

Pursuant to N.H. Admin Rule Puc 203.11 (a) (1): Serve an electronic copy on each person identified
on the service list.

Executive.Directorpuc.nh.gov

a1exander.speidelpuc.nh.gov

david.shu1ockpuc.nh.gov

epler@unitil.com

george.mcc1uskeypuc.nh.gov

kate.baileypuc.nh.gov

1eszek.stachowpuc.nh.gov

matthew.fossum@eversource.com

mdean@mdeanlaw.net

ocalitigationoca.nh.gov

robert. bersak@nu.com

sarahknowIton@tibertyuti1ities.com

steven.camerino@mcIane.com

tom.ftantzpuc.nh.gov

Docket #: 15-124-1 Printed: April 17, 2015

FILING INSTRUCTIONS:

a) Pursuant to N.H. Admin Rule Puc 203.02 (a), with the exception offliscovery, file 7 copies, as well as an
electronic copy, of all documents including cover letter with: DEBRA A HOWLAND

EXEC DIRECTOR
NHPUC
21 S. FRUIT ST, SUITE 10
CONCORD NH 03301-2429

b) Serve an electronic copy with each person identified on the Commission’s service list and with the Office
of Consumer Advocate.

c) Serve a written copy on each person on the service list not able to receive electronic mail.



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
Joint Appendix of Algonquin Gas Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
Page 348

STATE Of NEW HAMPSHIRE
Inter-Department Communication

DATE: July 10, 2015
AT (OFFICE): NHPUC

FROM: Alexander F. Speidel, Staff Attorney

SUBJECT: Gas Capacity Acquisitions by N.H. Electric Distribution Utilities

TO: George R. McCluskey, Assistant Director, Electric Division
Interested Stakeholders (IR 15-124)

Staffwekomes comments regarding this memorandum, e-mailed to
alexande;speidel(puc.nh.ov, by August 10, 2015 (during the pendency
ofthe Staffinvestigation andfor incorporation into Staffs September 15
Report); these comments will be posted here:
http://puc.nh .gov/Electric/Investi gation_into_Potential_Approaches to Miti gate Wholes
ale_Electricity_Prices.html

In the context ofthe ongoing Staff Investigation into Potential Approaches to
Ameliorate Adverse Wholesale Electricity Market Conditions in New Hampshire,
docketed in Docket No. IR 15-124, the question has been raised by certain stakeholders:
Do New Hampshire’s Electric Distribution Utilities (EDCs), under existing New
Hampshire law, have the corporate authority to enter into contractual arrangements to
acquire pipeline, and/or Liquefied Natural Gas (LNG)-related, capacity to benefit their
customers? If so, how can the costs of such arrangements be justified, and recovered
from EDC customers through Commission-approved rates?

In examining this question from a legal perspective, Staffapplies traditional New
Hampshire principles of statutory interpretation, namely: the New Hampshire Supreme
Court first looks to the language of a statute itself and, if possible, construes that
language according to its plain and ordinary meaning; the Supreme Court interprets
statutes and regulations in the context ofthe overall statutory and regulatory scheme and
not in isolation, with a goal to apply statutes in light ofthe Legislature’s intent in
enacting them, and in light ofthe policy sought to be advanced by the entire statutory and
regulatory scheme; the Supreme Court construes statutes, where reasonably possible, so
that they lead to reasonable results and do not contradict each other; when interpreting a
statute, the Supreme Court must give effect to all words in the statute and presume that
the legislature did not enact superfluous or redundant words; the Supreme Court reviews
legislative history to aid its analysis when statutory language is ambiguous or subject to
more than one reasonable interpretation. (See Appeal ofOidDutch Mustard Co., Inc., 99
A.3d 290 (N.H. 2014); State v. Collyns, 99 A.3d 300 (N.H. 2014)).
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This memorandum will not directly address the economic questions surrounding
the advisability ofEDCs making investments in gas capacity on behalf of their
customers, presumably to reduce wholesale electric power costs prevailing in New
England, beyond the role ofsuch analysis as a factor in Commission decision-making.
Also, this memorandum will focus on New Hampshire law, leaving aside the question of
federal preemption (under the Federal Power Act, Natural Gas Act, and allied statutes)
for now. Staffis ofthe opinion that any EDC participation in gas-capacity acquisition
should be voluntary, as a private-sector business decision ofeach EDC, and not mandated
by the Commission apriori. Staffconsiders such voluntary, permissive participation to
pose less of a litigation risk on the question of federal preemption than a State-mandated
program, in that the Commission’s role in the wholesale markets in a voluntary approach
would be in its traditional role as regulator, rather than as a direct market participant
directionally enacting a specific approach. On this basis, Staffanalyzes the potential
legal issues faced by the Commission in deciding whether to approve a hypothetical EDC
petition to acquire gas capacity, and recovery ofrelated costs, in sequence.

Issue 1: Does the Electric Utility Restructuring statute (RSA Chapter 374-F)
prohibit EDCs from acquiring gas capacity?

The threshold question regarding any potential proposal for gas capacity
acquisition by a New Hampshire EDC is whether the Electric Utility Restructuring
statute, which was originally enacted in 1 996 with subsequent amendments, categorically
prohibits such activity. RSA 374-F:3 outlines the Restructuring Policy Principles meant
to govern the Commission’s approach to electric market matters. RSA 374-f:3, III
plainly states: “Generation services should be subject to market competition and minimal
economic regulation and at least functionally separated from transmission and
distribution services which should remain regulated for the foreseeable future. However,
distribution service companies should not be absolutely precluded from owning small
scale distributed generation resources as part ofa strategy for minimizing transmission
and distribution costs.” An acquisition ofgas capacity, ofthe type referred to by certain
stakeholders, most certainly does not qualify as a small-scale distributed generation
resource. The Commission may determine that this Restructuring Policy Principle is
prescriptive and overrides any other statute related to the Commission’s jurisdiction,
including any other Restructuring Policy Principle. On this basis, the Commission could
reasonably conclude that an EDC acquisition of gas capacity for the use of gas-fired
generators and, by extension, the benefit ofEDC customers, would violate the principle
of separation of distribution and generation functions, and is therefore prohibited.

However, the Restructuring Policy Principle presented in RSA 374-F:3, III related
to separation of generation and distribution functions does not stand in isolation. RSA
374-F:3, I states: “Reliable electricity service must be maintained while ensuring public
health, safety, and quality oflife.” RSA 374-f:3, VI: “A nonbypassable and
competitively neutral system benefits charge applied to the use ofthe distribution system
may be used to fund public benefits related to the provision of electricity. Such benefits,
as approved by regulators, may include, but not necessarily be limited to, programs for
low-income customers, energy efficiency programs, funding for the electric utility
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industry’s share ofcommission expenses pursuant to RSA 363-A, support for research
and development, and investment in commercialization strategies for new and beneficial
technologies” (emphasis added). RSA 374-f:3, XII: “New Hampshire should work with
other New England and northeastern states to accomplish the goals of restructuring.
Working with other regional states, New Hampshire should assert maximum state
authority over the entire electric industry restructuring process.” RSA 374-F:3, Viii:
“Continued environmental protection and long term environmental sustainability should
be encouraged. . . .As generation becomes deregulated, innovative market-driven
approaches are preferred to regulatory controls to reduce adverse environmental
impacts.”

The Commission may find that a proposal by an EDC to acquire incremental gas
capacity, for the use ofgas-fired generators, could enhance power system reliability
(especially in winter when existing gas capacity is constrained), and thus help the EDC
meet its duty to provide reliable service under RSA 374: 1 ; provide public benefits related
to the provision ofelectricity (e.g., less price volatility, enhanced winter reliability, etc.);
and serve as an element ofNew England-wide cooperation to reduce gas capacity
constraints in order to provide for the displacement ofoil and coal-fired electric
generation by cleaner gas-fired electric generation. Ifthe Commission were to decide
that these goals were congruent with various Restructuring Policy Principles, and that
these principles were not overridden by the single principle of generation-distribution
separation in RSA 374-F:3, III, it could conclude that RSA Chapter 374-f does not
preclude such an EDC capacity purchase. furthermore, an EDC making such a proposal
could argue that provision of gas capacity to unaffihiated merchant generators does not
violate the functional separation principle ofRSA 374-f:3, III in the first instance, in that
New Hampshire EDCs would not actually acquire the gas capacity for their own use, but
rather, would make such capacity available for the use ofmerchant generators in a
bilateral transaction. Ifthe Commission were to accept this broader approach, it could
rule that EDC acquisition of gas capacity for the benefit of gas-fired generators does not
violate RSA Chapter 374-f.

In addition, R$A 374-f:3, V(e) offers a path for EDCs to potentially seek
approval of gas capacity acquisition programs in the context of their provision of Default
Service supply to their customers: “Notwithstanding any provision of subparagraphs (b)
and (c), as competitive markets develop, the commission may approve alternative means
ofproviding transition or default services which are designed to minimize customer risk,
not unduly harm the development of competitive markets, and mitigate against price
volatility without creating new deferred costs, ifthe commission determines such means
to be in the public interest.” Ifthe Commission were to evaluate the costs and benefits of
a gas capacity acquisition program designed to benefit EDC’s Default Service customers
with lower electricity costs, and found that such means were to be in the public interest
using these criteria, it would be a finding embedded within the terms ofthe Restructuring
Statute itself and could likely be upheld against challenge under RSA 374-f:3, III.

Issue 2: Do New Hampshire EDCs have the corporate power under RSA
Chapter 374-A, and allied statutes, to acquire gas capacity?
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RSA Chapter 374-A is an act, originally passed in 1975, ‘Authorizing Electric
Utilities to Participate in Electric Power Facilities.” Under RSA 374-A:1, II, “Domestic
electric utility” is defined as “an electric utility resident in. or organized under the laws of
this state.” All ofNew Hampshire’s EDCs would therefore qualify as “Domestic electric
utilities.” Further, “Electric power facilities” are defined under RSA 374-A:1, III as
“generating units rated 25 megawatts or above and transmission facilities rated 69
kilovolts or above planned to be placed in service in New England after June 24, 1975.”

RSA 374-A:2, entitled ‘Powers ofDomestic Electric Utilities,” states:
“Notwithstanding any contraryprovision ofany general or special law relating to the
powers and authorities of domestic electric utilities or any limitation imposed by a
corporate or municipal charter, but subject to the conditions set forth in this chapter, a
domestic electric utility shall have the following additional powers:

I. To jointly or separately plan, finance, construct, operate, maintain, use, share
costs oJ own, mortgage, lease, sell, dispose of or otherwise participate in electric power
facilities or portions thereofwithin or without the state or the product or service
therefrom or securities issued in connection with the financing of electric power facilities
or portions thereof; and

II. To enter into and perform contracts and agreements for such joint or separate
planning, financing, construction, purchase, operation, maintenance, use, sharing costs
of; ownership, mortgaging, leasing, sale, disposal ofor otherparticiation in electric
powerfacilities, or portions thereof or the product of service therefrom, or securities
issued in connection with the financing ofelectric power facilities or portions thereof. .

(emphasis added).

Under the plain language ofRSA Chapter 374-A, it would appear that New
Hampshire EDCs are granted the corporate power to share the costs of, or otherwise
participate in, electric generating units rated 25 megawatts or above, or portions thereof’
both inside and outside ofNew Hampshire. Arguably, the contracting for gas capacity
from pipeline and/or LNG enterprises, on behalfofelectric generators ofat least 25 MW,
would constitute permissible contracting under RSA 374-A:2, II for the sharing of costs
of; and a form ofother participation in, such electric power facilities. Furthermore, the
actual transfer of such capacity rights, and the payment therefor, would arguably be
allowable sharing in the costs of or otherwise participating in, such electric power
facilities under RSA 374-A:2, I. These provisions were not repealed twenty years later,
with the advent ofrestructuring, but have rather remained as part ofthe statutory scheme
administered by the Commission. Staffanticipates that the Commission could consider
RSA Chapter 374-A as an ongoing basis for authority to act by New Hampshire EDCs,
and that ifthe Commission initially rules that EDC participation in a gas capacity
acquisition program did not violate the Restructuring Principles ofRSA Chapter 374-F,
RSA Chapter 374-A would grant authorization to the EDCs to enter into such activities,
subject to Commission review.

As part ofits analysis ofRSA Chapter 374-A, Staffengaged in research at the
New Hampshire State Archives regarding the 1975 legislative history in this enactment,
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which is scanty. Staffdoes note that references were made to New Hampshire EDCs
(then vertically integrated) being granted authorization to participate in the New England
Power Pool (NEPOOL) through the statute, which is to be expected. However, there
were more general public policy considerations at work. In the words of Senator Stephen
w. Smith, on May 29. 1 975. “I feel that what [RSA Chapter 374-AJ will do as far as the
consumer is concerned is that in the long haul it is going to allow the consumer to have
adequate power facilities so that we can have electricity in our homes and factories and
other places. I think it is going to give the consumer the ability to have this power and in
the long run at a lower rate.” (N.H. Senate Journal, 29 May 75, at p. 971). Staff
considers RSA Chapter 374-A’s survival into the current ‘restructured” age to be worthy
of attention, in that it potentially offers EDCs the ability to engage in creative approaches
towards reducing their customers’ energy costs through the acquisition ofgas capacity
resources, as part ofthe costs ofelectric power facilities. Within the language of RSA
Chapter 374-A itself, there is no affirmative limitation on the powers enumerated to the
NEPOOL context alone, and the savings clause “[nJotwithstanding any contrary
provision ofany general or special law. . .“ still stands, which should be a factor for
consideration by the Commission when interpreting RSA Chapter 374-A in light of the
Restructuring Principles of RSA 3 74-F.

Though Staffis ofthe view that RSA Chapter 374-A provides New Hampshire
EDCs with the most foursquare statutory authorization for entering into gas capacity
activities, such as that is available, additional indirect statutory support may be found at
RSA 374:57, titled “Purchase ofCapacity.” The “capacity” in question is not specified as
either gas or electric capacity: “Each electric utility which enters into an agreement with a
term ofmore than one year for the purchase ofgenerating capacity, transmission capacity
or energy shall furnish a copy ofthe agreement to the commission no later than the time
at which the agreement is filed with the Federal Energy Regulatory Commission pursuant
to the Federal Power Act or, ifno such filing is required, at the time such agreement is
executed. The commission may disallow, in whole or part, any amounts paid by such
utility under any such agreement if it finds that the utility’s decision to enter into the
transaction was unreasonable and not in the public interest.” RSA 374:57. It could be
argued that this reporting requirement does not only pertain to electric transmission
capacity arrangements by New Hampshire EDCs, but to gas transmission capacity
arrangements as well, which would dovetail with the corporate powers ofRSA Chapter
374-A, and establish a public interest standard for a Commission review proceeding.

Issue 3: Could New Hampshire EDCs recover the costs associated with gas
capacity acquisition in rates under R$A Chapter 378 and allied
statutes?

Ifthe Commission were to rule, upon receiving an EDC proposal, that (1)
participation in capacity-purchase arrangements by New Hampshire EDCs did not violate
the Restructuring Principles ofRSA Chapter 374-F, and (2) the corporate powers granted
to EDCs by RSA Chapter 374-A did embrace such activities, and that exercise of such
powers would be in the public interest per RSA 374:57, the Commission would then be
left with the question of whether the costs of such programs could be recovered from
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EDC ratepayers, and under what terms. RSA Chapter 374-A itself, within RSA 374-A:6,
III, specifies: “In addition to ownership, sole orjoint in electric power facilities. the
commission shall include in the rate base ofa domestic electric utility any investments,
including securities, prepayments or other investments, acquired by it in connection with
its participation in an electric power facility within or without the state.” This provision
contemplates cost recovery for investments made by New Hampshire EDCs pursuant to
RSA 374-A:2 through rates, without specifying the rate category from which this
recovery would be made. Arguably, a recurring expense item for gas capacity
reservation by an EDC could qualify as an ‘investment” for inclusion in rate base in this
context.

Further guidance may be found in RSA 374:2, which states: “All charges made or
demanded by any public utility for any service rendered by it or to be rendered in
connection therewith, shall be just and reasonable and not more than is allowed by law or
by order ofthe public utilities commission. Every charge that is unjust or unreasonable,
or in excess ofthat allowed by law or by order ofthe commission, is prohibited.” RSA
Chapter 378 further elaborates on the Commission’s ability to adjudicate proposed rates
for all utilities, and, under RSA 378:8, establishes that the burden ofprooffor higher
rates lies with the utility petitioning for such rates.

Broad discretion is assigned to the Commission in the fixing ofrates. This
memorandum will not serve as a primer for utility rate regulation in New Hampshire;
however, Staffhas developed a framework for analyzing issues that would arise from an
EDC seeking rate recovery for a gas-capacity related recurring cost or expense. Initially,
though RSA 374-A:6, III does authorize the addition ofqualifying EDC investments in
electric power facilities into rate base, which could potentially embrace a recurring
expense item for gas capacity reservation, Supreme Court precedent has held that
“[pJroperty not devoted to the production and delivery of energy to the consumer is not
includable in the rate base.” Legislative Utility Consumers ‘ Council v. Public Service
Co., 1 19 N.H. 332, 354 (1979). It could be argued that this principle would override the
authorization ofRSA 374-A:6, III for inclusion ofgas-capacity related costs in rate base,
in that there would be too tenuous a link between the electrical energy delivered to
EDCs’ customers and the gas capacity proffered to merchant generators by the EDCs.
This problem would be less attenuated ifan EDC were to rely on RSA 374-F:3, V(e)
alternative default service provision authority, in that the EDC could more firmly argue
that lower Default Service rates made possible through a gas capacity arrangement with
merchant generators (through, for instance, paired energy supply contracting
arrangements with merchant generators/suppliers receiving the gas capacity) would result
in direct delivery oflower-cost energy to the EDC’s Default Service customers, and
thereby be in the public interest. This, in turn, could justify rate recovery for such a
program through Default Service rates approved by the Commission, with a fairly tight
nexus between the gas-capacity acquisition activities ofthe EDC and the energy supplied
to Default Service customers.

However, an EDC seeking recovery of gas capacity acquisition costs through
distribution rates (as opposed to Default Service rates) could argue that, in a seamless
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ISO-New England electricity supply market, the provision ofgas capacity to merchant
generators in the region would still be ‘devoted to the production and delivery of energy
to the consumer,” in that all EDC distribution customers draw energy from the same
collective ISO-New England system. Furthermore, such an EDC could argue that the
lower electricity prices resulting from a gas-capacity acquisition program would benefit
all classes ofdistribution customers, including those taking supply service from
competitive suppliers, insofar as all EDC customers are exposed to ISO-New England
prevailing market conditions to some extent. Conversely, competitive suppliers or other
stakeholders could raise objections to such an approach on the basis that such
intervention into ISO-New England pricing structures could impair the value of their
business arrangements with their wholesale upstream suppliers and/or merchant
generators, and their competitive position in the supply market generally, and thereby
violate the Restructuring Principles and the just and reasonable” standard of ratemaking.
In seeking to expand the Commission’s ability to develop novel ratemaking approaches
to these questions, authority could be sought by an EDC under RSA 374:3-a (Alternative
Regulation), which states: “Upon petition ofa regulated utility or upon its own initiative
and after notice and hearing, the public utilities commission may approve alternative
forms ofregulation other than traditional methods which are based upon cost of service,
rate base and rate ofreturn, provided that any such alternative results in just and
reasonable rates and provides the utility the opportunity to realize a reasonable return on
its investment.”

In any event, Staffhas developed the following list of preliminary criteria, subject
to future expansion, for the assessment ofwhether a proposal by a New Hampshire EDC
for the acquisition of gas capacity resources for provision to merchant generators, and
recovery of related costs, would be in the public interest, and result in just and reasonable
rates for approval by the Commission:

I. There must be a clear, verifiable cost-benefit advantage for EDC
customers that would result from enactment ofthe gas capacity program. Such an
advantage should be demonstrated through hard pricing data and quality studies. If the
program is limited to recovery from Default Service customers (authority sought pursuant
to RSA 374-F:3, V(e)), rate reductions for Default Service must be demonstrated. If rate
recovery is sought from all EDC customers, through distribution rates, electricity cost
savings for all customers, including those taking competitive supply, must be
demonstrated.

II. In order for rate recovery to be held just and reasonable, and the program
costs in rate base to be considered prudently incurred, it is imperative that EDC gas
capacity-acquisition arrangements with pipeline and/or LNG counterparties be
accomplished at arm’s length. in compliance with affiliate transaction rules, and through
RFP-based project selection processes applying least-cost and reliability criteria in EDC
decision-making.

III. An EDC seeking Commission authority to engage in gas-capacity
acquisition should demonstrate that such activity would not result in “re-vertical
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integration” ofthe ISO-New England wholesale electricity market, would not result in
undue competitive harms to New Hampshire competitive electric suppliers. nor cause
undue competitive harms to wholesale electric market participants generally. RSA 374-
F:3.

lv. An EDC seeking authority to engage in such gas-capacity arrangements
must demonstrate that the proposed program is unlikely to result in stranded, or deferred,
costs for EDC customers.

Staffexpects to provide more legal analysis ofthese and related matters in its September
15 Report.
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EXECUTIVE SIP4MARY
In April of this year, the New Hampshire Public Utilities Commission announced in an Order of Notice

the opening of a non-adjudicative investigation, to be conducted by its Staff, into potential approaches
involving New Hampshire’s electric distribution companies fEDCs) to mitigate the high and volatile

electricity prices that have affected electricity markets in New Hampshire and other New England states
in recent winters. On June 2, Staff received twenty five sets of comments from stakeholders in the
investigation, some of which include detailed solutions to the high electricity price problem. Two such

solutions (Access Northeast and PNGTS) propose to expand existing New England natural gas pipelines
whereas a third (Northeast Energy Direct) is based on the construction of a new “greenfield” pipeline
that runs through Massachusetts and New Hampshire. All three pipeline-based solutions propose to
deliver significant volumes of incremental natural gas supplies to New England from the Marcellus Shale
gas formation in Northeastern Pennsylvania. Another stakeholder (CLF) proposes to address the
problem not by adding incremental pipeline capacity but by increasing the utilization of the region’s
existing LNG infrastructure, which it defines as the combination of local gas distribution company (LDC)

owned satellite liquefied natural gas (LNG) storage and vaporization facilities and LNG import terminals.
Other stakeholders have suggested the introduction of a combination of energy efficiency, demand

response, and distributed generation solutions, without specifying the costs and benefits of such an

approach.

In addition to the above referenced comments and solutions, Staff and several stakeholders submitted

memoranda addressing the legal question set forth in the Order of Notice; namely, whether New

Hampshire EDCs, under existing New Hampshire law, have the authority to enter into contractual

arrangements with sponsors of regional projects to acquire pipeline and/or LNG related products and
services to benefit their customers and, if so, whether the associated costs can be recovered from EDC

customers through Commission-approved rates.

In this executive summary we summarize our key findings regarding the legal question and the detailed

solutions proposed to mitigate the high and volatile wholesale electricity prices. In brief, we view Access

Northeast and Northeast Energy Direct (NED) as two very cost-effective projects that will moderate

future winter electricity prices though the numbers clearly indicate that NED will provide the greatest

benefits to regional electricity customers. Nonetheless, Staff’s principal recommendation in this report

is that if the Commission chooses to participate in a regional procurement of gas capacity (whether

pipeline or LNG) for the benefit of electricity consumers it should condition that participation on the

procurement being conducted through an open and transparent process that is demonstrably

competitive and results in the lowest possible cost to consumers. Our key findings are as follows:

1) From a legal perspective, Staff has concluded that the Commission may hold that New
Hampshire EDCs have authority to enter into gas capacity contracts for the benefit of gas-
fired generators, if such a proposal were to be made by a New Hampshire EDC.

2) All three of the pipeline-based projects will enhance electric grid reliability by providing

gas generators access to firm fuel supplies through the provision offirm transportation and

no-notice services. The sponsors of the Access Northeast project even assert that their

solution is designed first and foremost to enhance electric grid reliability rather than mitigate

high and volatile electricity prices; a statement Staff finds difficult to understand given that

the region already has 6,000 MW of gas generation capacity with dual-fuel capability to
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both financial incentives and penalties to existing generators to improve generator

performance and to new gas generators to improve fuel assurance. For these reasons, Staff

places less weight on reliability benefits and more weight on the benefits of price mitigation.

3) In a report prepared for the sponsors ofthe Access Northeast project, ICE International

projects that under normal weather conditions and without Access Northeast January

average natural gas prices will increase steadily from about $15/MMBtu in 2019 to about

$23/MMBtu in 202$ due to expected growth in the demand for natural gas for heating and

electric generation and decreased gas supplies from Atlantic Canada.

4) With Access Northeast but without taking into account the positive effects of reduced

price volatility, ICE projects January average natural gas prices to remain at relatively high

levels ranging from $12/MMBu to $20/MMBtu over the 2019 through 2028 period, a result

that reflects an expectation of continued bottlenecks on the Algonquin pipeline. The

$3/MMBtu reduction in average January gas prices, which together with smaller average

price reductions in other months, translates to an annual average wholesale energy cost

saving of $450 million over the first ten years after the project is placed in service.

5) When the effects of reduced price volatility are taken into account, ICE estimates

wholesale energy cost savings to increase by an additional $330 million annually under a low

price volatility scenario and by $750 million annually under a high price volatility scenario.

Overall, the total annual average wholesale energy cost savings are estimated at $780 million

to $1.2 billion for the low and high volatility scenarios respectively. The corresponding

annual cost to achieve these savings is estimated at about $600 million.

6) Based on these savings and cost estimates, Staff estimates the benefit to cost ratio for the

Access Northeast project to be in the range of 1.3 to 2.0. Further, in order to allow such a

cost-effective project to proceed, we estimate that the Commission would need to approve a

distribution surcharge on all New Hampshire electricity consumers of about 4.8 mills per

kWh. Revenues received from the release of the pipeline capacity to gas generators or to

secondary market participants could result in a lower distribution surcharge.

7) Tennessee Gas Pipeline’s NED project will deliver up to 1.3 Bcf/day of firm gas supplies

from Wright, New York to several existing New England pipelines in the vicinity of Dracut,

Massachusetts. Upon completion of the NED project, TGPwill have the ability to physically

deliver into every pipeline system serving New England as well as to incrementally serve

markets along its own pipeline system. In addition, because ofthe location the NED pipeline

relative to the Central Massachusetts Hub (Mass Hub) area, TGP could play a critical role in

serving future new generation expected to be located in that area.

1 Or 1,000 MW more than the sponsors ofAccess Northeast contend is needed to supply load reliably.
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place January average natural gas prices will increase steadily from about $15/MMBtu in

2019 to about $30/MMBtu in 2O28. To put these prices in context, the average Algonquin

citygate price for January 2014, an extremely cold month, was about $23/MMBtu and

February 2015, the coldest Febuary on record, was $17/MMBtu.

9)With NED but without taking into account the positive effects of reduced price volatility,

ICE projects January average natural gas prices to range from about $1O/MMBu to

$18/MMBtu over the 2019 through 202$ period, equivalent to January average price

reductions of $5/MMBtu to $12/MMBtu. These average price reductions when combined

with smaller average price reductions in other months translates to an annual average

wholesale energy cost saving of $2.1 billion over the first ten years after the project is placed

in service.

10) When the effects of reduced price volatility are taken into account, ICE estimates total

annual average wholesale energy cost savings for NED to range from $2.1 billion to $2.8

billion assuming zero volatility and high volatility scenarios respectively. The corresponding

annual cost ofthe electric portion ofthe NED project is estimated at $400 million.

11) Based on the above savings and cost estimates, we estimate the benefit to cost ratio for

the NED project to be in the range 5.25 to 7.0 not including the value of enhanced electric

grid reliability and the investment cost to provide enhanced transportation services. Further,

in order to allow such a cost-effective project to proceed, we estimate that the Commission

would have to approve a distribution surcharge on all New Hampshire electricity consumers

of about 3.3 mills per kWh. Revenues received from the release of the pipeline capacity to

gas generators or to secondary market participants would further lower the distribution

surcharge

12) While Staff has no reason to believe that the new pipeline expansion project proposed by

Portland Natural Gas Transmission System (PNGTS) will not also enhance electric grid

reliability and mitigate winter electricity price spikes, the magnitude of the potential

improvements is unknown because PNGTS is in a fairly early stage of its project-development

process, and has not been able to convey cost estimates as of this present time.

13) According to CLF, the most cost-effective way to address the current shortage of pipeline

capacity is not to construct new or expanded pipelines from the west but to increase the

utilization of the region’s existing LNG infrastructure, which it defines as the combination of

LDC-owned satellite LNG storage and vaporization facilities and onshore and offshore LNG

import facilities. Under CLE’s proposal, the LNG import facilities would be used in conjunction

with expanded truck deliveries to refill the satellite LNG facilities to effectively base-load

2
That is, the same consulting firm used by sponsors of the Access Northeast project but under a separate

engagement. CF used the same methodology for both reports.
3 See footnote 56 for an explanation of why the ICF gas price projection in the NED report differs from the
corresponding projection in the Access Northeast report.
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customer demands on 50 days each winter when the demand for natural gas is projected to Page 362

exceed pipeline capacity with excess supply available for release to gas generators. Though

Staff does not take a position on CLF’s proposal at this time, we do note that ICF has recently

projected that under normal weather conditions daily gas demands in 2020 will exceed daily

supply capacity on 63 days and in 2035 by 113 days. Further, under design weather

conditions the duration of capacity deficits is projected to increase from 7$ days in 2020 to

122 days in 2035. Assuming CF’s projections to be accurate, the volume of LNG required to

meet the capacity deficits (under both normal and design weather conditions) will be far

greater than CLF has estimated, thus significantly reducing if not eliminating the claimed cost

savings relative to pipeline capacity purchases.

14) In the event the New England states decide as a group to proceed with the procurement

of incremental pipeline capacity on a regional basis, Staff strongly recommends that

procurement not be based on the results of pipeline open seasons. Given that the capacity

purchased by EDCs will be paid for by the customers of those companies and not by the

shareholders, Staff believes that it is incumbent on regulators to ensure that the needed

capacity be allocated among pipeline projects through an open and transparent process that

is demonstrably competitive and results in the lowest possible cost to consumers. Because

most of the largest EDCs in New England are affiliated with the sponsors of one of the

competing pipeline projects, we believe it will be difficult if not impossible for EDCs to make a

convincing case that pipeline open seasons qualify as fair, open and transparent competitive

processes. For this reason, Staff believes it is imperative that the states develop and post for

comment an alternative competitive solicitation process (i.e., a Request for Proposals). In

Staff’s opinion, the terms and conditions for a gas capacity RFP including the criteria for bid

evaluation should be the responsibility ofthe states assisted by an independent consulting

firm with extensive expertise in gas and electricity procurement matters.

Absent a demonstrably competitive solicitation, Staff foresees a significant risk that the

negotiations between a project sponsor and potential customers will not be at arms-length

and thus will not produce the most advantageous cost and commercial terms for consumers.

We also foresee the prospect of lengthy and costly delays due to litigation initiated by

aggrieved project sponsors.
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on April 17, 2015, the New Hampshire Public Utilities Commission (Commission) announced in an Order Page 363

of Notice (Order) the opening of a non-adjudicative investigation, to be conducted by its Staff, into
potential approaches involving New Hampshire’s electric distribution companies (EDCs) to mitigate the

high and volatile winter electricity prices affecting electricity markets in New Hampshire and other New
England states.4 As noted in the Order, competition in wholesale and retail electricity markets had, until
recently, kept electricity prices at reasonable levels for New Hampshire consumers. The past two

winters, however, have seen significant changes in New Hampshire’s wholesale and retail electricity
markets, and those ofthe New England region generally; changes that some have attributed to the

increasing dependence on natural gas generation plants to supply the region’s electricity requirements.

On May 12, 2015, Staff met informally with interested stakeholders regarding its investigation and

invited them to propose specific detailed solutions to the problem, no later than June 2, 2015. Detailed
guidance on the content of submissions including commercial and analytical data was communicated to
stakeholders through a May 14 letter from Staff, a copy of which was placed on a public website created

especially for the investigation. In addition, written comments that do not offer specific solutions but

instead provide advice on how the state and the region should address the winter price problem were

welcomed. Staff also advised that it could issue written questions to stakeholders that make

submissions, and also potentially schedule bilateral meetings with certain stakeholders. Staff questions

and stakeholder responses were also placed on the public website.

On June 2, 2015, Staff received twenty five submissions including two solutions that propose the
expansion of existing New England natural gas pipelines and one solution that is based on the

construction of a new “greenfield” natural gas pipeline that runs through Massachusetts and New
Hampshire. All three pipeline-based solutions propose to deliver to New England significant volumes of
incremental natural gas supplies from the Marcellus Shale deposit in Pennsylvania. In addition, two

stakeholders proposed that the problem be solved through the use of existing or new LNG storage

facilities located within New England. Others have proposed to address the problem through a
combination of expanded energy efficiency programs, increased importation of Canadian

hydroelectricity and increased development of renewable resources. All submissions are available for

public inspection on the Commission’s website, as are Staff’s written questions and stakeholder

responses, here:

http://www.puc.nh.gov/Electric/lnvestigation into Potential Approaches to Mitigate Wholesale Elec

tricity Prices.html.

During the course of our investigation, we conducted a number of interviews with nine stakeholders to
better understand how the proposed solutions will work in practice including obtaining better

information on the potential costs and benefits of each project.

In addition, Staff and several stakeholders submitted memoranda addressing the legal question set forth

in the Order; namely, whether New Hampshire EDCs, under existing New Hampshire law, have the

authority to enter into contractual arrangements with project sponsors to acquire pipeline and/or LNG

4
Staff’s investigation is limited to issues relating to the high and volatile electricity prices that have affected

regional electricity markets over the past few winters and therefore does not address other important issues like
project siting and the impacts to the environment and landowners that are the responsibility of other state and
federal agencies.
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from EDC customers through Commission-approved rates. Staff also hereby requests that the Page 364

Commission grant leave for stakeholders to file comments with the Commission on Staff’s report, which

summarizes the investigation and the findings based on that investigation. Staff suggests that

stakeholders be given one month after the filing of our report, until October 15, 2015, to submit their

com ments.

LEGAL ANALYSIS Of EDC AUTHORITY TO ENTER INTO PIPELINE CAPACITY
CONTRACTS
As an initial matter, Staff wishes to clarify that in its analyses of the legal questions related to potential

acquisition of gas infrastructure capacity by New Hampshire EDCs, Staff is not proposing any solution to

the Commission. In actuality, Staff is analyzing the potential solutions that have been proffered by

certain stakeholders. Therefore, characterizing Staff’s discussion of such potential solutions in the

context ofthis Investigation as a “Staff proposal,” or a “proposal favored by Staff”5 is not adequately

precise, nor is it accurate.

Staff engaged in an initial discussion of legal issues related to this Investigation in a memorandum dated

July 10, 2015 (July 10 Memorandum), which was made available to stakeholders and the public via the

NHPUC website.6 In response, several stakeholders (the Conservation Law Foundation (CLF)7, the Office

of the Consumer Advocate (OCA)8, Public Service Company of New Hampshire d/b/a Eversource Energy

(Eversource)9, Algonquin Gas Transmission, LLC/Spectra Energy Partners, LP (Spectra)10, Tennessee Gas

Pipeline Company, L.L.C (TGP)”, the New England Power Generators Association, Inc. (NEPGA)’2, and the

Coalition to Lower Energy Costs (CLEC)13) issued responses to the July 10 Memorandum on August 10,

2015. These responses presented a wide diversity ofviews regarding the potential legality of New

S
See OCA Response to Staff, August 10, 2015 at p. 2.

6
See Memorandum of Alexander Speidel to George McCluskey, July 10, 2015, at

http://www.puc. nhgov/Electric/Wholesale%20lnvestigation/20150710%201R%2015-
124%2OStaff%2OLegal%20Memorandum%2Oon%20Authorities%207-10-15.pdf
7 CLF August 10 Response, at: http://www.puc.nh.gov/EIectric/Wholesale%20lnvestigation/201S-O8
1O%2OCLF%2oComments%2Oon%2OStaff%2OLegal%20Memorandum.pdf
8 OCA August 10 Response, at:
http://www.puc. nh.gov/Electric/Wholesale%2olnvestigation/OCA%2OComments%2Ore%2OStaff%2OMemo%208-
10-1Spdf
9 Eversource August 10 Response, at:
http://www.puc. nh.gov/Electric/Wholesale%2olnvestigation/Cover%2oLetter%2Oto%2oAugust%2010%2oReply%2
OComments.pdf
10 Spectra August 10 Response, at:
http://www.puc.nh.gov/Electric/Wholesale%20lnvestigation/Spectra%2oEnergy%2ocomments%2Oon%2OStaff%20
Legal%2OMemorandu m%201S-124%20(3).pdf
11 TGP August 10 Response, at:
http://www.puc. nhgov/Electric/Wholesale%2Olnvestigation/Comments%2Oof%201N%20Gas%2OPipeIine%2OCo.
%2Oon%2OStaff%2OLegal%2OMemo%208-10-15PDF
12 NEPGA August 10 Response, at:
http://www.puc. nh.gov/Electric/Wholesale%2olnvestigation/NEPGA%2OComments%20to%2OStaff’s%207-10-
15%2OMemo%201 R%2015-124%20(8-10-15).pdf
13 CLEC August 10 Response, at:
http://www.puc.nhgovJElectric/Wholesale%2Olnvestigation/Comments%2Oof%2OCLEC%2Oto%2OStaff%2OMemo
%208 10 15.PDF
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the responses of these stakeholders, and having considered the matter further, Staff re-adopts the Page 365

conclusions ofthe July 10 Memorandum, with the following expansions and clarifications.

on the question of whether the New Hampshire Electric Restructuring Statute (RSA Chapter 374-F) allows
or prohibits New Hampshire EDCs to engage in such activities:

In their responses to the July 10 Memorandum, certain stakeholders supported the proposition that RSA

Chapter 374-F allows for the acquisition of pipeline capacity by New Hampshire EDCs (CLEC, Eversource,
Spectra, TGP), and others (CLF, NEPGA, OCA) opposed this proposition. In its July 10 Memorandum,

Staff indicated that the Commission could conceivably hold that RSA 374-F allows such activity by EDCs.

Staff re-affirms this position.

In Staff’s view, the Commission could determine that the Restructuring Policy Principle delineated in RSA
374-F:3, Ill, regarding the functional separation of generation services from transmission and

distribution services, could be complied with by an EDC acquiring gas capacity on behalf of merchant

generators, insofar as separate ownership ofthe actual generation plants will remain in the hands of
merchant generation companies, rather than the EDCs. The Commission could therefore find that an

adequate level of “functional separation” for the purposes of RSA 374: F-3, Ill is thereby maintained.

Furthermore, Staff continues to recognize that the Commission could reasonably find that the

functional-separation principle of RSA 374: F-3, Ill should be read in concert with the other Restructuring
Policy principles of RSA Chapter 374-F. RSA 374-F: 3, I states: “Reliable electricity service must be

maintained while ensuring public health, safety, and quality of life.” RSA 374-F: 3, VI: “A nonbypassable

and competitively neutral system benefits charge applied to the use of the distribution system may be
used to fund public benefits related to the provision of electricity. Such benefits, as approved by
regulators, may include, but not necessarily be limited to, programs for low-income customers, energy

efficiency programs, funding for the electric utility industry’s share of commission expenses pursuant to

RSA 363-A, support for research and development, and investment in commercialization strategies for
new and beneficial technologies” (emphasis added). RSA 374-F: 3, XII: “New Hampshire should work

with other New England and northeastern states to accomplish the goals of restructuring. Working with

other regional states, New Hampshire should assert maximum state authority over the entire electric
industry restructuring process.” RSA 374-F: 3, VIII: “Continued environmental protection and long term

environmental sustainability should be encouraged....As generation becomes deregulated, innovative

market-driven approaches are preferred to regulatory controls to reduce adverse environmental

im pacts.”

Staff considers these other Restructuring Policy Principles to be of similar importance to the functional

separation principle, and therefore, Staff believes that the Commission could rule, in response to a

proposal being made by a New Hampshire EDC, that the potential benefits of a gas-capacity acquisition
project would foster the overall goals ofthe Restructuring Policy Principles of RSA 374-F. These goals

include, but are not limited to: cost savings for distribution customers of EDCs; enhanced reliability for
New England’s increasingly gas-dependent electric generation fleet and electric transmission system;
and environmental benefits from the displacement of inefficient coal and oil generation units by highly

efficient gas generation units. Staff believes that quality evidence of such benefits will be of critical

importance in gauging the appropriateness of a given proposal under RSA 374-F.
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In its July 10 Memorandum, Staff indicated that RSA Chapter 374-A offered the most foursquare

authorization for New Hampshire EDCs to acquire gas pipeline capacity on behalf of merchant

generators. In response, Eversource stated that RSA Chapter 374-A “is not directly applicable to the

potential solution described by Eversource.”4 Instead, Eversource pointed to RSA 374:57, relating to

the “Purchase of Capacity” as the “most appropriate” basis for potential Commission review of

Eversource’s proposal.15 CLEC stated, in its August 10 response, that “there is no need to find specific

language in NH law authorizing EDCs to purchase pipeline capacity,” as the general corporate powers

delineated in RSA Chapter 295 granted such authority.16 TGP concurred generally with Staff’s analysis of

RSA 374-A in its August 10 response, while CLF and NEPGA directly opposed Staff’s conclusion regarding

RSA 374-A.’7

Staff re-affirms its July 10 Memorandum analysis of RSA Chapter 374-A. Staff does note, however, that

the New Hampshire EDC most likely to submit an actual proposal for Commission review, Eversource,

has indicated that it would likely rely upon RSA 374:57, not Chapter 374-A, as its primary statutory

authority in its proposal. In its July 10 Memorandum, Staff characterized the 374:57 statute as providing

“additional indirect statutory support.”18 Staff views the applicability of RSA 374:57 to g capacity

acquisitions, in addition to electric capacity acquisitions, to be the key question for Commission

resolution regarding the applicability of this statute to the activities being proposed by Eversource.

Given that the plain language of the statute does not specify the type of capacity (the term “capacity”

being in common use in both the gas and electric industries), the Commission could rule that gas

capacity purchases were contemplated by RSA 374:57, and therefore allowed.

Staff also takes note of the disallowance and public-interest review standards of RSA 374:57 (“The

commission may disallow, in whole or part, any amounts paid by such utility under any such agreement

if it finds that the utility’s decision to enter into the transaction was unreasonable and not in the public

interest”), to which the following criteria (delineated in the July 10 Memorandum) should be applied by

the Commission: (1) There must be a clear, verifiable cost-benefit advantage for EDC customers that

would result from enactment ofthe gas capacity program. Such an advantage should be demonstrated

through hard pricing data and quality studies. If the program is limited to recovery from Default Service

customers (authority sought pursuant to RSA 374-F:3, V(e)), rate reductions for Default Service must be

demonstrated. If rate recovery is sought from all EDC customers, through distribution rates, electricity

cost savings for all customers, including those taking competitive supply, must be demonstrated; (2) in

order for rate recovery to be held just and reasonable, and the program costs in rates to be considered

prudently incurred, it is imperative that EDC gas capacity-acquisition arrangements with pipeline and/or

LNG counterparties be accomplished at arm’s length, in compliance with affiliate transaction rules, and

through REP-based project selection processes applying least-cost and reliability criteria in EDC decision-

making; (3) an EDC seeking Commission authority to engage in gas-capacity acquisition should

demonstrate that such activity would not result in “re-vertical integration” of the ISO-New England

wholesale electricity market, would not result in undue competitive harms to New Hampshire

‘4
Eversource August 10 Response at p. 11.

‘5
Eversource August 10 Response at pp. 11-14.

16 CLEC August 10 Response at pp. 2-6.
‘7SeeTGP, CLF, and NEPGAAugust 10 Responses.
18

July 10 Memorandum at 5.
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competitive electric and gas markets; (4) an EDC seeking authority to engage in such gas-capacity Page 367

arrangements must demonstrate that the proposed program will not result in stranded, or deferred,

costs for EDC customers.

on the question ofcost recoveryfor such EDC investments:

In its August 10 response, Eversource indicated that it would not seek to place its proposed investments

of gas capacity, made pursuant to RSA 374:57, into its EDC rate base.19 Eversource generally indicated

that “[sjimilar to the manner in which power purchase agreements (‘PPAs’) have been handled in New

Hampshire, the expenses of the [gas capacity] contract would be reduced by the revenues generated

when the capacity was released and sold, and the resulting amounts would either be credited to, or

recovered from, customers from their rates. It would not be an item in the EDC’s rate base subject to

traditional cost-of-service ratema king.”2°

Staff points to RSA 378:8, which establishes the general principle that a utility seeking higher rates bears

the burden of proving the necessity of the increase. Staff would expect the Commission to apply the

traditional ratemaking criteria of least-cost procurement, prudency, and allocation fairness to any

surcharge sought by an EDC for gas capacity activities, and that any surcharge should be justified by a

proposing EDC under a specific statutory provision, or provisions, of New Hampshire law.

On the needfor competitive biddingforpipellne capacity:

Staff, in its July 10 Memorandum, strongly advocated for the requirement that New Hampshire EDCs

seeking to acquire gas pipeline capacity do so through a competitive bidding (Request for Proposals, or

RFP) process, in which different pipeline companies would compete for the EDCs’ contracts.2’ Staff also

pointed to the need by EDCs to maintain compliance with affiliate transaction rules within any gas-

capacity acquisition program, an issue also discussed by NEPGA in its August 10 response.22 Staff

reiterates, in the strongest terms, that Staff views RFP-based competitive processes to be critical to the

economic procurement of gas capacity at the lowest cost by EDCs from pipeline developers, and Staff

will not support any EDC proposal that fails to incorporate such a competitive process in its capacity

procurement structure. Staff strongly disagrees with Spectra’s conclusion that there is an “absence of a

legal mandate for an REP”23; such processes are critical for protecting ratepayer interests, and ensuring

that cost recovery of such investments are just, reasonable, and in the public interest.

On federal preemption, and litigation risk generally:

Staff acknowledges that the role of the states in overseeing wholesale electricity and gas markets, in

parallel with the primaryjurisdiction ofthe Federal Energy Regulatory Commission (FERC), is currently in

flux, and subject to challenge. A minimalist position, shared by some industry advocates and others, has

developed which holds that states cannot act directly in shaping wholesale market outcomes through

mandatory procurement programs, nor can states even approve, through their regulatory bodies’

19
Eversource August 10 Response at pp. 14-15.

20
Eversource August 10 Response at p. 15.

:: July 10 Memorandum at p. 7.
NEPGA August 10 Response at p. 11.

23
Spectra August 10 Response at p. 7.
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by both the FERC and states in wholesale market oversight, has been bolstered by recent (2014)

decisions by the Third and Fourth Circuit U.S. Courts of Appeals in the PPL EnergyPlus, LLC cases,
regarding New Jersey and Maryland mandates and incentives for specific generation-resource siting.
These decisions, upholding the U.S. District Courts’ decisions to strike down the state programs under
the Supremacy Clause of the U.S. Constitution, on the basis that the states’ incentive programs for

generation violated FERC’s jurisdiction over wholesale transactions and rate-setting under the Federal
Power Act, were very broad in their language, implying that states’ wholesale market activities would be

subject to close judicial scrutiny going forward.24 (Maryland and New Jersey have each sought Writs of

Certiorari from the U.S. Supreme Court regarding the Circuit Courts’ decisions, and similar litigation is

pending before U.S. District Courts in Connecticut and Rhode Island).

Staff recognizes that state programs mandating acquisition of gas capacity by EDCs could face challenge

under the PPL EnergyPlus line of reasoning. However, Staff does not share the view that a Commission

adjudication, approving the elective acquisition of gas capacity by EDCs, would somehow trigger

Supremacy Clause preemption. lithe proposition that no Commission action that had an “impact” on
wholesale electric and/or gas rates was allowed under the Federal Power Act or Natural Gas Act were to
stand, many routine Commission approval processes (such as acceptances of precedent agreements by

New Hampshire gas LDCs) could be purportedly disallowed as “preempted.” Staff rejects this approach,

and believes that Commission approval of a procurement investment decision by a market participant

subject to its jurisdiction, that is, a New Hampshire EDC, does not run afoul of iederal preemption.

Staff cannot predict how FERC would approach an innovative program such as that proposed by

Eversource under the Federal Power Act and the Natural Gas Act. FERC could accept this program as a
timely solution to gas-electric coordination problems, or it could reject it as unacceptable under

principles such as FERC’s “open-access” gas capacity allocation structure established pursuant to the

Natural Gas Act and FERC precedent. Staff would expect that any Commission approval for a New

Hampshire EDC would be subject to a condition of FERC/federal approval of the program.

That said, it can be expected that vigorous litigation, within and beyond the Commission, would arise

from any Commission review of an EDC proposal to acquire gas capacity for the ultimate use of

merchant generators. CLF, NEPGA, and OCA were clear in their August 10 responses that they did not

see any legal basis for Commission action to approve such activities, or to grant rate recovery for such

activities, and other stakeholders have expressed their dismay with the prospects of such a program. At

every decision point, parties could challenge Commission determinations in either direction, and Staff

does not expect that an approval process would prove to be as abbreviated as certain stakeholders

expect (e.g., Spectra: “Spectra Energy recommends that the Commission accepts EDC contracts for filing

so that review and approval may be obtained no later than the end of this calendar year.”)25

24
Fourth Circuit Decision (re: Maryland), dated June 12, 2014, available at:

https://statepowerproject.files.wordpress.com/2014/03/4th-cir-opinion-0602 14.pdf;
Third Circuit Decision (re: New Jersey), dated September 11, 2014, available at:
https://statepowerprojectfiles.wordpress.com/2014/03/3rd-cir-nj-decision.pdf

25Spectra August 10 Response at p. 7.
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The May 14 guidance issued by Staff on the content of submissions began by inviting stakeholders to Page 369

identify the root cause of the high and volatile winter period wholesale and/or retail electricity prices.

Almost all ofthe stakeholders that addressed this issue directly expressed the opinion that cause of the

problem can be attributed to a wholesale market imbalance of supply and demand for natural gas.

Eversource, for example, asserted that this issue has been extensively studied in the last few years, with

the studies reaching the almost universal conclusion that increased reliance on natural gas as a fuel for

electric generation without a corresponding expansion of natural gas capacity resources into New

England leads to pipeline constraints during the winter months and in turn high and volatile wholesale

gas and electricity prices. Elimination ofthese pipeline constraints will require, according to Eversource,

the construction of incremental pipeline capacity resources “as no other comparable resource is

reasonably available in an adequate quantity to alleviate the supply and demand imbalance in the

wholesale electricity market.”

Spectra agreed that the lack of adequate natural gas pipeline infrastructure to supply regional electric

generation is the primary cause of the high gas and electricity prices and, moreover, of diminished

electric reliability in New England. The reason for the high prices, according to Spectra, is that the

increased utilization of natural gas for home and commercial heating, industrial uses and electric

generation has made the demand for firm interstate pipeline capacity in New England extremely

competitive. This increasing demand has placed additional burdens on an infrastructure that was

already constrained resulting in natural gas and electricity prices that are higher in New England than in

markets elsewhere in North America.

CLEC noted that the Low Demand Study prepared for the Massachusetts Department of Energy

Resources in early 2015, which took into account all technologically and economically feasible

alternative energy resources, concluded that “[iJnsufficient natural gas capacity for the electric sector

has contributed to high wholesale gas prices to generators and thus high electricity prices.”

Even CLF, which appears to question in its comments whether the region actually has a high winter

period electricity price problem, says in a report submitted on its half that the dramatic gas and

electricity price spikes of winter 2013/14 were the result of not enough natural gas to meet demand.

Only one stakeholder, Ms. Martin, appears to question that the cause of the high price problem rests

with natural gas supply winter shortages. Ms. Martin argues that the EIA electric price data cited in the

Order relate to early 2015 and therefore takes no account of the lower rates in effect during the second

half of the year. According to Ms. Martin, all New Hampshire utilities announced significant default

service rate reductions for the second half of 2015. Averaged over the course of the year, New

Hampshire electric bills have not risen dramatically above the bills paid in previous years.

Ms. Martin also argues that customers do not pay rates, but rather bills based on usage, and New

England and New Hampshire customers use less electricity than most regions and states. In the case of

New Hampshire residential households, Ms. Martin argues that the most recent full year price data,

from 2014, when combined with the most recent average usage data, from 2013, show that New

Hampshire residential electric bills were 29th highest in the United States and the District of Columbia,

below the national average. Residential bills in New England overall were very consistent with the

national average, and less than in the regions often cited for lower energy costs such as the South and

the Middle Atlantic.

14



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
. . . . Joint ADoendix of.Pjaonauin Gas Transmission, LLC andThe May 14 guidance then invited stakeholders to propose soIutionsto.tn nin eiectricirv mice[-‘uDiIc service c.ompany or ew ampsnire d!b/a Eversource Energy

problem and to explain in detail how the solutions would reduce prices at the wholesale and/or retail Page 370

levels. Each of these project proposals are described below beginning with the Access Northeast

project. These are followed by brief summaries of comments from stakeholders that do not offer

specific solutions.

ACCESS NORTHEAST

Project Overview
Spectra, Eversource and National Grid, the joint owners of the Access Northeast project, have submitted

a solution that they contend is designed first and foremost to enhance electric grid reliability through

the provision of a new Energy Reliability Service (ERS) tariff for firm transportation customers that
depends in part on the supply of natural gas from new LNG storage facilities.26 The key features of the

ERS are described below. In addition to enhancing electric grid reliability, the sponsors assert that

Access Northeast will mitigate the expected future high and volatile winter period gas and electricity

prices.27

The Access Northeast project will provide incremental firm transportation service to gas generators

through a 0.5 billion cubic feet per day (Bcf/day) expansion of the existing Algonquin and Maritimes

pipelines largely through the use of the “lift and lay” method, which requires the removal of smaller

diameter pipe and its replacement with larger diameter pipe in the existing pipeline right of way. The

expansion will also include looping in areas where extra capacity is needed.28 As noted, Access Northeast

also includes new LNG storage facilities with a combined usable capacity of 6.0 Bcf, which when

combined with liquefaction and vaporization equipment will deliver up to 0.4 Bcf /day of gas on peak

winter days.

Together these facilities will provide 0.9 Bcf/day of incremental capacity, sufficient according to

the sponsors to supply approximately 5,000 MW of generating capacity.29 According to the sponsors,

5,000 MW is the amount of gas-fired generation capacity that must have firm fuel supplies on peak

winter days in order for load to be served reliably.30 Although Access Northeast has been marketed to

electric (rather than gas) distribution companies, one of the sponsors has been quoted as saying that the

project has received interest from both EDCs and LDCs and that negotiations on long-term contracts

with both have begun. Staff understands that any long term commitments with LDCs will be met from

an expansion of the project above the 0.9 Bcf/day level. The proposed in-service date for the project is

November 1, 2018.

26 Spectra owns the Algonquin pipeline and is the majority owner of the Maritimes pipeline.
27

See Spectra Response to Initial Staff Question 5, July 6, 2015.
28 Looping is the addition of a parallel pipe laid next to a segment of the existing pipeline. Since Access Northeast
has yet to announce the project route, the location and extent ofthese parallel pipelines is currently unknown.
29 Staff questions the claim that the project can supply 5,000 MW of generating capacity. While the claim would
be accurate if the project was a pipeline expansion of 0.9 Bcf/day, the fact that it comprises a storage element
limits its continuous supply capability. ICE modeled Access Northeast as project capable of providing 0.6 Bcf/day
capacity, which would be capable ofsupplying between 3,100 MW and 3,500 MW depending on heat rate.
30 A 2014 ICE International study for ISO-NE indicates a need for up to 1.1 Bcf/d of additional gas supply by 2020 to
meet projected power plant fuel requirements on a design day. This, according to ICE, equates to roughly 5,700
MW of capacity.
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Energy Reliability Service
The Energy ReIiabIity Service (ERS) tariff is designed to work in tandem with incremental pipeline

capacity to provide the flexibility gas generators need to accommodate large swings in electrical load
and hence gas demand. ERS will be available as part of the integrated transportation/storage service
provided by the Algonquin and Maritimes pipelines (see below under Firm Transportation Service). ERS
is designed to provide two complimentary features that the sponsors claim are highly valued by the gas
generation market.

The first feature is the reservation of pipeline transportation capacity. Under the current nomination
and scheduling rules for requesting space on natural gas pipeline, a generator must comply with specific
timelines established by the natural gas industry. At the timely nomination cycle, which ends 11:30 am
Central Clock Time (CCT) on the day before gas flows at 9:00 am CCF, generators nominate their specific
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Figure 1: Algonquin and Maritirnes & Northeast Pipelines
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their pipelines based on the priority of services nominated. Ifthere are potential choke points on a Page 372

particular pipeline or, as is the case with Algonquin, the pipeline is fully subscribed, a particular

transportation request may not be scheduled at the timely cycle or any subsequent nomination cycle

that has been established. Under the ERS, the primary firm transportation capacity procured by an EDC

and transferred to gas generators is reserved so that it can be nominated at the timely cycle or any

subsequent nomination cycle. In essence, the primary firm transportation capacity will be available to

be nominated 24/7 and, as long as gas supply is confirmed, gas deliveries can be ramped up or down

based on the expected generator loads.

The second feature of ERS is the ability of a generator to ramp up its electrical output on short notice:

commonly referred to as the “quick start” feature. With the transportation space already reserved on

the pipeline, this quick start feature allows the generator to start flowing gas before it has submitted a
nomination or has had a nomination confirmed. A generator simply has to notify Algonquin or

Maritimes that it will be using the ERS before taking gas off the pipeline. The ERS allows the generator to

take gas for up to two hours without having a nomination confirmed by the pipeline. This is referred to

as no-notice firm transportation service. The source of this no-notice gas supply will be a combination

of pipeline line pack and LNG storage withdrawals.

ENG Storage facilities
As noted, the LNG component ofAccess Northeast is designed to meet the large fluctuations in demand

that generators experience on a daily basis. At the present time, the sponsors contemplate that

domestically sourced natural gas will be placed into storage during off-peak periods (typically, spring,

summer and fall) at a cost equal to the sum of the price of gas at the receipt point where it is

purchased,31 the variable cost oftransportation to the LNG storage facility, the variable cost of

liquefaction, and the variable cost of storage. On peak demand days during the winter or during

operating reserve deficiencies, the stored LNG would be vaporized and released to generators first and

foremost at the daily spot price of natural gas in New England on the day of delivery. Any positive

margin between the selling price of natural gas and the actual delivered cost of LNG to generators (i.e.,

cost in storage plus the variable costs ofvaporization and transportation to generator delivery meters)

would be credited to EDC customers.

In the event of negative margins, the sponsors contend that the Capacity Manager would likely decide

not to sell gas and instead hold on to it until such time as either the market price appreciates enough to

sell gas at a positive margin or the supply is needed for reliability purposes. If the negative margin

scenario were to occur, sponsors argue that power prices which have typically tracked gas prices will be

lower and electric customers would realize the benefit of lower electricity prices. Taken to its logical

conclusion, this argument suggests that if the variable costs of LNG turn out to be higher in most hours

than the spot price of gas and LNG remains in storage, Access Northeast will be incapable of fulfilling

one of its primary design objectives, which is to address the unique requirements of gas generators.

31 The gas may be purchased inside New England at spot market prices or outside New England and transported to
the region at an appropriate firm or interruptible transportation rate. Optional natural gas receipt points for
Access Northeast are Brookfield, Connecticut, Mahwah, New Jersey , Ramapo, New York and Wright, New York.
These receipt points connect with the following upstream pipelines: TGP, Millennium and Iroquois. See Figure 1
above.
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primary goal of enhancing electric grid reliability by providing fuel assurance to gas generators. As Page 373

Spectra itself acknowledges, the regional power system already has 6,000 MW of gas-fired generation

with dual-fuel capability to protect against gas supply interruptions, or 1,000 MW more than Spectra

contends is needed to supply load reliably. In addition, ISO-NE’s Pay-for-Performance capacity market

redesign, which is expected to become fully operational in June of 2018, will provide both financial

incentives and penalties to existing generators to improve generator performance during times of

system emergencies and new generators to acquire dual-fuel capability. To be clear, Staff is not

suggesting that construction of the Access Northeast project, or for that matter the NED and PNGTS

projects, will not enhance reliability. They will. Rather, we question Access Northeast’s focus on system

reliability at a time when ISO-NE has only recently received FERC approval of its Pay-for-Performance

program, which was designed to address among other things the reliability risks associated with New

England’s growing dependence on natural gas and attendant vulnerability to interruptions in gas supply.

The Pay-fo-Performance program will provide strong incentives for the installation and operation of

dual-fuel capable generation to improve gas generator performance — if a dual-fuel generator cannot

get natural gas (or if the price of natural gas is too high), the generator can instead use fuel oil or LNG as

back-up fuel sources to meet its capacity obligations.32 While the resulting increase in dependence on

back-up fuel for generation can also present reliability risks, as demonstrated by the difficulties of

replenishing oil supplies in winter 2013/14, Staff believes the system of incentives and penalties that

constitute the Pay for Performance capacity market redesign will compel dual-fuel generators to address

these risks through appropriate fuel supply planning.

Power Producer Aggregation Areas
Under the Access Northeast proposal, gas will be delivered via transportation on a primary firm basis to

four Power Producer Aggregation Areas (PPAAs) as depicted in Figure 2 below. These are geographical

areas that include 9,200 MW of existing gas generation capacity33 directly or indirectly served by the

Algonquin and Maritimes pipelines, which according to Spectra is equivalent to 60% of all natural-gas

fired generation in New England.34 These four areas include Connecticut, Massachusetts, Maine, and

the G System on the Algonquin pipeline system. The G System is a segment ofthe Algonquin pipeline

system from Mendon to Bourne in Massachusetts that is often fully utilized throughout the heating

season. The upgraded facilities that comprise the Access Northeast project have been designed to

provide all gas generators within a specific PPAA the opportunity to receive firm transportation service.

However, the capacity of the generators that will actually receive such firm service in a specific PPAA will

be limited by that PPAA’s sub-total capacity as shown in Figure 2. As can be seen, the sub-totals sum to

5,000 MW, the amount of generation capacity the sponsors claim will be supplied by the Access

Northeast project.

32 These incentives already appear to be producing the intended market response, as evidenced by NEPGA’s
comments which state that six gas-fired units have committed to install dual-fuel capability including four totaling
1,039 MW in winter 2014/15 and two next winter for an additional 735 MW. In addition, two new dual-fuel units
totaling 920 MW cleared the ninth FCA in February 2015.
33

6,900 MW is directly connected to Algonquin and the remaining 2,300 MW to Maritimes.
34 The inference that the Algonquin/Maritimes system plays a greater role than the TGP system in meeting the
needs of New England’s gas generation market is disputed later in this report.
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Firm Transportation Service
Pipeline transportation service and LNG storage service will be offered as an integrated service under

the Access Northeast project. Also, the Access Northeast rate for this integrated firm transportation

service will be a “postage stamp” rate that applies to all generators regardless of Power Plant

Aggregation Area and will cover all costs of providing transportation directly to generators including so-

called “last mile” costs. The postage stamp rates will also apply to any LDC that elects to procure firm

transportation service under the project.

Reliability Benefits and Energy Cost Savings

A. Reliability Beneftts
As noted, the sponsors of Access Northeast view the project principally in terms of its ability to enhance

grid reliability by increasing the deliverability of natural gas to electric generators. Reducing or

eliminating winter period natural gas and electricity price spikes is considered to be a secondary benefit

ofthe project.

The project sponsors assert that reliability will be improved in three ways. First, gas generators will be

given the opportunity to enhance natural gas deliverability by allowing them to make firm

transportation arrangements. Second, gas generators that have executed firm transportation

arrangements will be given the flexibility to increase or decrease gas supplies in order to accommodate

large swings in electrical load. As explained above, this will be achieved through the provision of a “no-

notice” transportation service, which among other things allows gas generators to commence delivery

19
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points — a process known as nomination. The importance of this “no-notice” service is that it ensures
the generator is able to immediately come online when dispatched by ISO-NE. Third, the sponsors

assert that the Access Northeast project has been sized to provide approximately 5,000 MW of
generation capacity with firm transportation service, which is close to the amount of generation

capacity that studies indicate need firm gas supplies in order to maintain power system reliability under

extreme weather conditions.

B. Energy Benefits

In support of its contention that the Access Northeast project will also bring substantial economic

benefits to the region, Spectra attached to its comments a February 2015 study by CF International

prepared for Eversource and Spectra of the potential impacts of the project on New England gas and
electricity prices under both normal and abnormal weather conditions.35

(i) Normal Weather Analysis
There are two components to ICF’s normal weather analysis: one that excludes the impact of reduced

price volatility and the other that includes it. As can be seen in Figure 3 below, which is a plot of average
monthly Algonquin citygate gas prices with and without Access Northeast but excluding the effects of
price volatility, ICF projects January average natural gas prices without Access Northeast to increase

steadily from about $1S/MMBtu in 2019 to about $23/MMBtu in 2028 due to expected growth in the

demand for natural gas for heating and electric generation and decreased gas supplies from Atlantic
Canada. That is, without additional pipeline capacity in the region, the growth in the demand for gas is

expected to drive up the spot market price of natural gas. Note also that over the four year period 2016

through 2019, January average prices are projected to decline due to the effects of the AIM, TGP
Connecticut Expansion, and Atlantic Bridge pipeline expansion projects. In other words, CF expects the

decline in prices caused by these expansion projects to be slowed and eventually reversed by the growth

in the demand for natural gas.

With Access Northeast, January average natural gas prices are projected to remain at relatively high

levels ranging from $12/MMBu to $20/MMBtu over the 2019 through 2028 period, suggesting that

Algonquin citygate prices will continue to reflect high basis differentials if no further pipeline capacity

investments are made. According to ICE, these high citygate prices are not the result of winter price

spikes on upstream pipelines feeding the Algonquin system. On the contrary, ICF’s modeling assumes

existing constraints on upstream pipelines will be resolved over time with investments in new pipeline

capacity expansion projects. The high Algonquin citygate prices are a reflection of continued

bottlenecks on the Algonquin pipeline.

Under the with Access Northeast scenario, ICF assumes the project will add 0.6 Bcf/day of incremental

capacity comprising 0.5 Bcf/day of new pipeline capacity and 0.1 Bcf/day of LNG storage capacity.36 The

incremental capacity reduces January gas prices by about $3/MMBtu on average, which together with

even smaller average price reductions in other months translates to an annual average wholesale energy

35
Access Northeast Project — Reliability Benefits and Energy Cost Savings to New England, CF International,

February 18, 2015.
36

The assumed incremental LNG capacity is less than 0.4 Bcf/day because the stored LNG must be managed
judiciously given that abnormal weather conditions can occur at any time during the coldest winter months.
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emphasized, however, that the changes in natural gas and electricity prices summarized above do not Page 376

take into account the effect of reduced price volatility benefits.

.

Figure 3: ICF’s natural gas price forecast for New England (excluding
volatility reduction benefits)

In addition to the above described average annual energy cost savings, CF asserts that the project will

produce other energy cost savings that relate to reductions in daily natural gas price volatility, i.e.,

reductions in the frequency and magnitude of daily gas price spikes. For this analysis, CF analyzed two

volatility reduction levels: low and high. Under the low volatility analysis, CF assumed that the

frequency and size of price spikes would be reduced by half from a moderate volatility level similar to

that experienced in the 2010/11 or 2012/13 winter. This analysis resulted in an additional $330 million

in annual average wholesale energy cost savings over the first ten years of the project. In contrast, the

high volatility analysis, which was based on a high volatility level similar to that experienced in the

2013/14 winter, produced an additional $750 million in annual average wholesale energy cost savings.

Overall, the total annual average wholesale energy cost savings is $780 million to $1.2 billion for the low

and high volatility scenarios respectively.37

Regrettably, the ICE report does not include a projection of wholesale electricity prices that correspond

to the energy cost savings estimate of $780 million to $1.2 billion. As a result, Staff is unable to provide

the Commission with a complete assessment of Access Northeast’s ability to mitigate future winter

electricity prices. We consider this to be a major weakness ofthe ICE analysis. Further, because ICE

used the same methodology to develop the cost savings estimates in its report on the NED project, this

criticism applies to that report also.

37 Given the weather conditions in 2013/14 were abnormal, the $1.2 billion energy cost savings estimate can
reasonably be interpreted as being consistent with some hybrid of normal and abnormal weather conditions.
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ICE estimates that had the Access Northeast project been in operation during the abnormally cold Page 377

winter of 2013/14, it could have eliminated gas price spikes on 49 days resulting in wholesale energy
cost savings totaling about $2.5 billion. ICE attributes this cost saving to 0.5 Bcf/day of incremental
pipeline capacity plus daily withdrawals of LNG that vary depending on the actual load factor on New
England’s pipeline system. On days when the actual load factor was at or above 95%, higher LNG

withdrawals were assumed to bring the load factor below 75%. When load factors on New England

pipelines are at or below 75%, natural gas price spikes and associated electric price spikes are much less
likely to occur, according to ICF.

BenefitCost Analysis
Whether during normal or abnormal weather conditions, ICE asserts that the potential annual energy

cost savings from adding new gas infrastructure to the region will exceed by a large margin the levelized

annual cost of constructing that infrastructure, which it estimated at approximately $400 million.38 To

be conservative, we use a levelized annual cost of $480 million. Based on this cost estimate and the

wholesale energy cost savings as described above, the Access Northeast project would produce benefit

to cost ratios of 1.63 and 2.5 not including the value of enhanced electric grid reliability associated with
providing secure winter fuel supplies to 5,000 MW of gas generation capacity. The total cost to

consumers of the project under our annual cost estimate would be $9.6 billion.39

However, ICE’s estimate ofthe levelized annual cost ofthe project was prepared at a time when the

sponsors were considering providing the proposed LNG storage service out of upgraded LNG storage
facilities owned and operated by affiliated LDCs. Since that time, Eversource has decided not to upgrade

those facilities and instead is proposing to construct two new LNG storage tanks and associated

liquefaction and vaporization facilities at an existing site in Acushnet, Massachusetts. The cost of this
project is reported to be $600 million which may include the cost of a new, three-mile pipeline from the

Acushnet facility to an interconnection with Algonquin, raising the total investment cost for the Access

Northeast project to about $3 billion.40 Although Eversource has declined to provide an updated

estimate ofthe levelized annual cost ofthe project, Staffestimates the new cost could be about $600
million based on the same 20% carrying charge rate. A levelized annual cost of $600 million would lower

the benefit to cost ratios to 1.3 and 2.0.

Cost to Electric Consumers
Based on a $600 million levelized annual cost for the project and assuming only Eversource and National
Grid EDCs choosing to enter contracts with project sponsors, New Hampshire’s Eversource affiliate

Public Service Company of New Hampshire (PSNH) would be allocated 9% ofthe total capacity of the
project at an annual cost of $54 million.4’ If this cost is recovered from all PSNH customers via a per

kWh distribution surcharge, we estimate the surcharge would be about $0.0068 per kWh or 6.8 mills per

kWh. To put this surcharge in context, this is 106% higher than New Hampshire System Benefit Charge

38 This annual cost is based on a total investment cost for the project of $2.4 billion and a 16.667% carrying charge
rate. To be conservative when calculating the benefit to cost ratio for the project, we adopted the 20% carrying
charge rate recommended by Black & Veatch for interstate natural gas pipelines employing 20-year firm
transportation contracts. This produces an annual cost of$480 million.
39 $9.6 billion is the product of a $480 million levelized annual cost and a 20-year contract term.
40

The two new tanks would have a combined useable storage capacity of 6.0 Bcf.
41

See Eversource’s August 20, 2015 response to Staff Follow-Up Question.
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million annual cost estimate is reasonable. If all other EDCs in the region (including the region’s Page 378

consumer-owned municipal and cooperative utilities) agreed to shoulder their load ratio shares of

project costs, then the size ofthe surcharge could be reduced. However, because the Eversource and

National Grid affiliated EDCs account for approximately 71% of all retail sales by EDCs in New England,

the surcharge would not fall below 4.8 mills per kwh.

The discussion thus far has assumed that retail electricity consumers incur the full cost of the project

and gas generators, the ultimate users of the purchased capacity, none. However, under the NESCOE

model adopted by Eversource in its comments, capacity contracted by EDCs would be released to gas
generators through an auction administered by a capacity manager. Revenues received by the capacity

manager from winning bidders would be returned to the EDCs as an offset to the cost of the project as

would any revenues received from capacity sales in the secondary market if generators choose not to
purchase all of the capacity in the auction. Clearly, the higher the price paid by generators (or by end

users in the secondary market) for released capacity, the greater the offset to project costs and the

lower the distribution surcharge.

In this regard, it is worth considering the comments of CLEC on the potential for gas generators to
benefit from purchasing the rights to firm transportation capacity. CLEC estimates that as long as the

incremental pipeline capacity of the NED project does not exceed 1 Bcf/day, the throughput from this

new capacity will be less than the combined electric and non-electric market demand for natural gas in

New England on most days of the year and certainly on winter days. This means that the remaining gas

demand must be met by existing and other new pipelines at prices based in large part on the price of gas

at higher cost receipt points. And it will be the prices at these higher cost receipt points that will set the

clearing prices in the New England natural gas market. Moreover, CLEC believes that if a generator

shipping gas on NED is able to secure gas delivered to its facility at a lower price than other generators

shipping gas on other pipelines, then the bid price of the higher gas cost generator will set the LMP of

electricity, and the difference between the LMP and the bid of the lower gas cost generator will be

retained by that generator as a form of energy-market rent. Staff believes this energy-market rent could

function as an incentive to gas generators to not only bid for EDC capacity but to bid prices higher than

otherwise, potentially producing a larger offset to project costs and a reduced distribution surcharge.

NORTHEASTENERGjjjcJ

Project Overview

Tennessee Gas Pipeline Company (TGP), a Kinder Morgan subsidiary, currently plays a significant role in

transporting gas to generators that supply the ISO-NE electric grid. While TGP is directly connected to

only 27% of total installed gas capacity, or about 4,900 MW, CF estimates that during 2012-14 TGP was

responsible for supplying gas to over 9,000 MW of generation capacity or about 50% of total gas

capacity.42 TGP was able to achieve this level of coverage by delivering gas on behalf of customers

directly connected to Algonquin via the Mahwah, New Jersey and Mendon, Massachusetts

interconnections. Upon completion of the Northeast Energy Direct (NED) project, those specific pipeline

42
New England Energy Market Outlook — Demand for Natural Gas Capacity and Impact of the Northeast Energy

Direct Project, CF International, 2015, Page 10.
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Iroquois Gas Transmission (Iroquois) and Algonquin.43 Therefore, as a result of the NED project, TGP will

have the ability to physically deliver into every pipeline system serving New England as well as to

incrementally serve markets along its own pipeline system. In addition, the NED project will play a

critical role in serving future new generation expected to be located in proximity to the Central

Massachusetts Hub (Mass Hub) area.44

The Market Path will be able to deliver up to 1.3 Bcf/day of incremental gas supplies from its receipt

point at Wright, New York to interconnections near Dracut, Massachusetts with PNGTS, Maritimes, and

TGP’s 200 Line. Although the NED project is technically classified as a greenfield project, TGP asserts

43 TGP states that existing gas generators currently served by Algonquin and Maritimes will be free to contract for
firm transportation services on the Market Path.
44 TGP contends that ISO-NE has identified the Mass Hub as an area on the electric grid with few constraints and
therefore ideal for adding new gas generation to replace retiring old and inefficient non-gas generation.
45 See NED’s Open Season for PowerServe, September 8, 2015.
46 The Constitution pipeline has already received the necessary FERC certification to deliver gas to Wright, New
York.

The NED project comprises two separate segments or paths: the Supply Path and the Market Path. The

Supply Path will supply up to 1.2 Bcf/day of Marcellus Shale gas from one or more receipt points on

TGP’s 300 Line45 in Northeast Pennsylvania and extend to Wright, New York where it will interconnect

with TGP’s existing 200 Line, the proposed Constitution pipeline,46 and the Iroquois pipeline. Figure 4

shows the existing TGP pipeline system and the proposed route for the NED project.

Figure 4: Tennessee Gas Pipeline Company’s Northeast Energy Direct Project
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expects to begin constructãon on the Market Path in January 2017 and be fully operational by November

2O18.

Because the primary delivery point for the Market Path will be located at the eastern end of the New

England pipeline system, the NED project will be capable of flowing gas from an easterly direction into

the TGP’s existing 200 Line and the Algonquin pipeline48 via the Joint Facilities and the Hubline. The NED

project will also allow generators directly connected to the Algonquin pipeline to receive incremental

gas supplies via TGP’s interconnection with Algonquin at Mendon, Massachusetts provided such

generators enter into firm transportation contracts with TGP and Algonquin.

As noted, the NED project is designed to interconnect near Dracut, Massachusetts with TGP’s 200 Line

and the Maritimes and PNGTS pipelines. The interconnection with TGP’s 200 Line will enable natural gas

supplies to flow south from Dracut to LDCs and gas generators directly connected to TGP’s existing

system in Massachusetts, Connecticut, and Rhode Island. The interconnection with the Maritimes and

PNGTS pipelines through the Joint Facilities, together with the anticipated reversal of gas flow along

those facilities from south to north, will enable the NED project to access more New England customers

in New Hampshire, Maine and in the Atlantic Canada region.

Currently, TGP has secured long-term commitments from nine New England LDCs for approximately

0.55 Bcf/day ofthe NED Market Path capacity, leaving approximately 0.75 Bcf/d of incremental capacity

available to EDCs for release to gas generators, enough to supply between 3,900 MW and 4,500 MW of

generation depending on the heat rates of such generators.49 TGP has announced that it will meet its

LDC commitments by constructing a 30-inch pipeline and sufficient compression to meet those firm

commitments.5° Subject to additional long-term commitments with New England EDCs, TGP will

increase the capacity of the Market Path up to 1.3 Bcf/day by adding incremental compression.5’

Receipt Points
While the rates for firm transportation service largely determine a project’s cost, the point of receipt of

natural gas plays an important though not conclusive role in determining project benefits. This is

because the price of natural gas often varies depending on where each project interconnects to the rest

of the natural gas pipeline network. As noted, the primary receipt point for the NED project is Wright,

New York, though EDCs and LDCs may elect to receive some or all of their gas supplies upstream of that

point within the Marcellus Shale production area if they expect the price of natural gas at Wright to

materially exceed the price in the production area plus the cost of firm transportation on the Supply

Path for a significant portion of the contract term.

47 See IGP response to Staff Initial Question 14.
48

Spectra asserts that NED deliveries to the Algonquin pipeline from the east are limited by constraints on the
Hubline.
49 See TGP response to Question 11 in Second Set of Staff Questions.
50

TGP states that it has also executed binding precedent agreements for firm transportation service on the NED
Supply Path and is in the final stages of negotiations with other LDCs, gas producers and other market participants.
See NED Open Season for PowerServe Firm Service, September 8, 2015.
51 See July 16, 2015 press release from Kinder Morgan announcing its decision to proceed with the Market Path
segment ofthe NED project.
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LDCs direct access to abundant supplies of low-cost natural gas from more than twenty different Page 381

producers at an incremental cost equal to the firm transportation rate on the Supply Path. Moreover,
TGP contends this is a significant advantage over other proposed pipeline projects including Access
Northeast that only offer access to natural gas at downstream interconnects supplied by only a few
producers. In support, TGP points to a study prepared on its behalf by Competitive Energy Services
(CES) that compared natural gas prices at points that could be accessed by various New England pipeline
expansion projects. That study found that the price of gas at Wright, New York could be purchased at a
price equal to the price of gas in the Marcellus Shale production area plus transportation on the Supply
Path whereas the price of gas at the Mahwah and Ramapo receipt points on Access Northeast would be
substantially higher equivalent to TETCO M3 pricing.

Spectra argues that the analysis performed by CES is fundamentally flawed. In summary, Spectra asserts
CES reached its conclusion by focusing on only two factors: (1) the current depressed price of natural
price in the Marcellus Shale production area and (2) a transportation charge for a project that has no
announced commitments. Additionally, Spectra claims that CES neglected to factor in real influences on
the future price of gas at Wright such as the current and future demand on Iroquois, the current
premium pricing for Iroquois supplies that primarily originate from Canada, and the likelihood that those
premium Canadian supplies and markets through reverse flow on Iroquois could result in a price at
Wright that may trade at a significant premium to TETCO M3. Finally, Spectra contends that CES ignored
what it believes could be a significant flattening ofTETCO M3 prices relative to Marcellus production
area prices through the construction of substantial pipeline expansion projects, into, within and around
TETCO M3.

Firm Transportation Services
Firm transportation rates on the Market Path will vary depending on the delivery point. For example,
generators that select Dracut, Massachusetts as the primary delivery point will pay the “Wright to
Dracut” rate whereas generators that select delivery points on the 200 Line in Massachusetts will pay a
“Wright to downstream of Dracut” rate. The “Wright to Dracut” rate will be set at a discount to the
“Wright to downstream of Dracut” rate to reflect the fact that generators directly connected to the
Market Path will not incur the cost of transportation on TGP’s existing 200 Line including the costs of
any new investments on that line to reach generators. The “Wright to downstream of Dracut” rate will
also apply to generators directly connected to TGP’s 300 Line in Connecticut or the Rhode Island lateral
offofthe 200 Line. Finally, generators located in the Mass Hub area will pay eitherthe “Wright to
Dracut” rate if they are directly connected to the Market Path pipeline or the higher “Wright to
Downstream of Dracut” rate if they are connected to the 200 Line.

Enhanced Transportation Service
The rate for firm transportation service will also vary depending on whether the customer is an LDC or
an EDC releasing capacity to gas generators. Gas generators may require enhanced transportation
services to accommodate large load swings as they respond to rapid changes in power system demand
or system contingencies, often with little no time to notify pipelines oftheir transportation needs. In
order to ensure gas generators have access to natural gas transportation services when needed, TGP
intends to offer an optional no-notice transportation service52 that utilizes the NED facilities, reserved

52 LDCs generally receive gas on a uniform basis throughout the gas day.
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(b) an auto park and loan service supported by regional storage and/or line pack. TGP will reserve

capacity on the pipeline to provide the no-notice service. Importantly, as currently envisaged by IGP,

gas generators will be responsible for maintaining sufficient quantities of gas in storage to satisfy their
no-notice service requirements. Staff interprets this language to mean that the commodity cost of gas
withdrawn from storage will equal the weighted average cost of gas in inventory. Naturally, the rates
charged to generators for these no-notice services are expected to be higher than the rate charged to
LDCs. The higher rate for EDCs will recoup the incremental capital costs TGP incurs to provide a higher

quality service that enhances electric reliability.

Reliability and Energy Cost Savings Benefit

A. Reliability Benefits
The New England region as a whole stands to benefit from the NED project in two significant ways: by
improving electric grid reliability and lowering gas and electricity prices to consumers. As regards the
first benefit, the problem of non-firm gas supplies to gas generators has been particularly acute in New
England in recent years, resulting in impaired electric grid reliability on the coldest winter days when gas
is scarce and service interruptions become more common. According to TGP, the NED project will

provide enhanced delivery of firm gas supplies to between 3,900 MW to 4,500 MW of existing

generation on the coldest winter days and potentially large quantities of future gas generation in and

around the Mass Hub area where new generation would most conveniently be located to ensure
reliability in the regional power market.53 This future gas generation would replace some of the 8,300

MW of existing nuclear, oil and coal generation expected to retire by 2020. In addition, by providing

deliveries to Dracut, Massachusetts, NED could enhance reliability for generators on the Algonquin,

PNGTS and Maritimes pipelines assuming appropriate modifications to those pipelines and available

transportation capacity on NED.

B. Energy Benefits
Regarding energy benefits, TGP engaged ICF to analyze the potential energy cost savings that might arise

from the construction of the NED project. The principal objectives of CF’s analysis were to quantify

future differences between the region’s demand for natural gas and existing gas supply sources and the

financial benefits for consumers if new pipeline capacity is added to narrow those differences.

Even though TGP serves a smaller proportion of the region’s existing gas generation market than

Algonquin and Maritimes pipelines combined, CF estimated that on average New England’s wholesale

energy costs could be reduced by $2.1 billion to $2.8 billion a year for the ten-year period after NED is

placed in service: substantially higher than the $780 million to $1.2 billion per year cost savings

estimated for the Access Northeast project, which we discussed in detail above.54 The difference is

explained by the much larger NED project, which adds 1.3 Bcf/day of incremental pipeline capacity to

53 . . . . .lithe proposed 0.75 Bcf/day of incremental capacity on NED is accounted for by existing generators directly or
indirectly connected to TGP or other New England pipelines, additional supplies to future gas generation in the
Hub area would require an expansion of NED above the currently proposed 1.3 Bcf/day level.
54

Both estimates were prepared by CF using the same methodology but under separate engagements.

27



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
. . JointApoendix.oiAlaoncwin Gas Transmission, LLC andthe New England pipeline system whereas Access Northeast actds.the eauiiaient ot.u b bttiaav.ot‘uDIic service company ot New ampsnire d/b/a Eversource Energy

incremental pipeline capacity.55 Page 383

Normal Weather Analysis
As with the analysis conducted for the Access Northeast project, CF conducted a normal weather

analysis with and without NED and without consideration of volatility effects. The results of that

analysis are presented in Figure 5 below, which shows considerably larger reductions in average peak

winter month natural prices due to NED compared to Access Northeast. Without NED, average January

gas prices steadily increase over time from about $15/MMBtu in 2019 and $30/MMBtu in 2O28. To

put these prices in context, the average Algonquin citygate price for January 2014, an extremely cold

month, was about $23/MMBtu and for February 2015, the coldest month on record according to ISO-

NE, about $17/MM Btu.

Figure 5: ICF’s natural gas price forecast for New England (excluding

volatility reduction benefits)

With NED, average January gas prices are projected to range from about $1O/MMBtu to about
$17/MMBtu over the same time period.

(ii) Abnormal Weather Analysis
In order to estimate the impact of the NED project under abnormal weather conditions, CF analyzed

New England’s natural gas and electric markets during the “polar vortex” winter of 2013/14. It found

that NED could have eliminated gas price spikes on 86 days during the 2013/14 winter resulting in

wholesale energy cost savings totaling about $3.7 billion. ICE attributes this cost saving to the 1.3

Bcf/day of incremental pipeline capacity reducing the load factor on New England pipelines to levels

equal to or below 75%. When load factors are at or below 75%, ICE asserts that natural gas price spikes

and associated electricity price spikes are much less likely to occur.

55
The fact that 0.55 Bcf/day of the NED capacity will be contracted to LDCs rather than gas generators does not

diminish the potential for that portion ofthe project to reduce natural gas prices for the benefit of regional
electricity consumers.
56 . . . . . . . . . .The projection of natural gas prices absent incremental capacity has increased relative to the projection in ICF s
Access Northeast report. CF attributes this to the use of an updated gas demand forecast that reflects increased
growth in the demand for gas in the power sector and higher than previously expected demand for gas in Atlantic
Canada.
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According to ICF, the investment cost for the electric portion of the NED project is $2.0 billion,57 Page 384

equivalent to a levelized annual cost of $400 million over a 20-year contract term.58 At $400 million per

year, electric customers would pay $8 billion over the contract term. Based on the above benefits and

costs, we estimate the NED project would produce a benefit to cost ratio in the range 5.25 to 7.0 not
including the value of enhanced electric grid reliability or the annual costs of providing enhanced

transportation services.

Cost to Electric Consumers
Based on a $400 million levelized annual cost for the electric portion of the NED project and the

assumption that only Eversource and National Grid EDCs choose to enter contracts with IGP, New

Hampshire’s Eversource affiliate PSNH would be allocated 9% of the total capacity of the project at an

annual cost of $36.0 million.59 If this cost is recovered from all PSNH customers via a per kWh

distribution surcharge, we estimate the surcharge would be about $0.0046 per kWh or 4.6 mills per
kWh. For context, this is about 40% higher than the New Hampshire System Benefit Charge (SBC). If all

other EDCs in the region (including the region’s consumer-owned municipal and cooperative utilities)

agreed to shoulder their load ratio shares of project costs, we calculate the size of the distribution

surcharge could be reduced to about 3.3 mills per kWh.

However, as noted above in the section addressing the cost to consumers of the Access Northeast

project, the surcharge can be reduced further by offsetting the electric portion of the project cost with

revenues received from releasing capacity contracted by EDCs to gas generators through an auction

process. As explained, the higher the price paid by generators for released capacity the greater will be

the offset to protect costs and the lower will be the distribution surcharge.

PORTLAND NATURAL GAS TRANSM1SION SYSThM NEW EXPANSION

Project Overve
Portland Natural Gas Transmission System (PNGTS), a subsidiary of TransCanada and Gaz Metro, is a

high pressure interstate natural gas pipeline providing transportation services to LDCs, paper mills, and

electric generation plants throughout New England. PNGTS’ pipeline extends in a southeasterly

direction from a point on the border between the United States and Canada near Pittsburg, New

Hampshire, where it interconnects with the TransCanada Pipeline. The PNGTS pipeline passes through

New Hampshire, Vermont, and Maine to interconnections with Maritimes at Westbrook, Maine and TGP

near Dracut and Haverill, Massachusetts. Figure 6 is a map of the existing PNGTS pipeline. The pipeline

between Westbrook, Maine and Dracut, Massachusetts is known as the Joint Facilities because they are

jointly owned by PNGTS and Maritimes.

57 Staff believes this estimate excludes investments to provide firm transportation customers with enhanced or no-
notice transportation services.
58 . . . . .$400 million is equivalent to a carrying charge rate of 20% for pipelines 20-year firm transportation contracts.
This is the same carrying charge rate used to calculate the levelized annual cost for the Access Northeast project.
59 See Eversource’s August 20, 2015 response to Staff’s Follow-Up Question.
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PNGTS is in the early stages of developing a new expansion of its system that would be in addition to the

capacity added as a result of its recent Continent-to-Coast (C2C) expansion project. By efficiently

expanding its existing pipeline system, PNGTS believes it can offer EDCs a competitive alternative to the

Access Northeast and NED projects. PNGTS is presently considering two scenarios. The first scenario is
a scalable medium-sized project with incremental firm capacity up to 0.6 Bcf/day over a level that
includes the C2C project. The new expansion would run from Pittsburg, New Hampshire to either

Westbrook, Maine or Dracut, Massachusetts depending on the delivering points selected by expansion

customers and provide firm transportation service to EDCs, LDCs and other markets in New England

through the addition of three new compressor stations. The second scenario is a large expansion project

up to 0.9 Bcf/day of incremental firm capacity over a level that includes the C2C project. This project

would serve the same markets as the smaller project and would be based on the addition of two new

compressor stations and 130 miles of looping of the existing 24” line. PNGTS states that any expansion
of the Joint Facilities would depend on an analysis of existing facilities performed in conjunction with

other changes proposed by co-owner Maritimes.

In addition to the above mentioned improvements on the PNGTS pipeline, incremental capacity would

be required upstream on the TransCanada and Iroquois pipelines. TransCanada will add compressor and

pipeline facilities from its interconnection with Iroquois at Waddington, New York to Pittsburgh, New

Hampshire. Under the 0.6 Bcf/day scenario, TransCanada will add new compressors at 5 locations but

looping would not be necessary. Under the 0.9 Bcf/day scenario, TransCanada will add new

compressors at 5 locations and 143 miles of 30 inch looping.

In contrast, Iroquois appears to have firm capacity available that PNGTS could utilize to reverse flow and

access Marcellus gas at the Wright, NY trading point. PNGTS could also access Mid-Continent and

Marcellus gas at Dawn, Niagara and Chippawa receipt points off of TransCanada. According to PNGTS,
the gas supply diversity these receipt points offer will provide substantial benefits to shippers. For
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Figure 6: PNGTS SuppIy Storage Access Options
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That said, PNGTS expects Wright to be a liquid and reliable source of Marcellus Shale supply following

the completion ofthe Constitution pipeline and TGP’s proposed “Supply Path”, which initially will deliver

0.65 Bcf/day and 1.2 Bcf/day respectively into the Iroquois pipeline. In addition, there is potential for

expansion of both the Constitution and Supply Paths.

Enhanced Transportation Service
PNGTS does not currently offer generators on its system a no-notice service nor has it committed to do

so in the future. The most it would say is that it is currently evaluating with counterparties the

possibility of offering generators a no-notice service based on peaking facilities. That said, PNGTS

currently has a firm transportation Hourly Reserve Service (HRS) rate schedule that would be available

to any future expansion customers. According to PNGTS, HRS was specifically designed to help electric

generation customers manage variations in hourly load needs. It does so by providing a generator the

flexibility to contract for firm transportation service up to a specified Maximum Hourly Quantity (MHQ),

as well as a specified Maximum Daily Quantity (MDQ). The MHQ allows the generator to receive delivery

of its MDQ at an accelerated rate over a specified number of hours during the gas day, which is likely to

be particularly useful to electric generators with loads that vary significantly during the gas day. PNGTS

uses line pack as the basis of its HRS.

PNGTS states that a generator may contract for one of five different firm hourly flow options, ranging

from 4.16% of its MDQ (which translates into uniform deliveries over a 24-hour gas day) up to 8.33% of

the generators MDQ, which translates into full daily deliveries over 12 hours. By electing to receive firm

higher hourly deliveries during a gas day, the generator will pay a higher reservation rate for the

additional firm capacity required to provide the higher hourly deliverability. Also, the reservation rate

will vary based on the firm hourly flow rate elected by the generator. The higher the firm hourly flow

rate, the higher the reservation charge.

PNGTS also has a Park and Loan (PAL) service which generators can use to balance on a daily basis gas

supplies and loads. PAL customers can request available capacity to “park” gas they have already

scheduled and will not use, or receive a “loan” of gas from PNGTS to supplement their requirements.

hourly or NAESB cycle basis.

Reliability Benefits and Energy Cost Savings
Unlike the Access Northeast and NED projects, PNGTS presented no studies of the potential energy cost

savings associated with its proposed new expansion project. Nor was PNGTS willing to share with Staff

its estimate of the total investment cost of the project, the associated annual cost, or details of the firm

transportation rates that potential generators might pay to transport gas from receipt point to delivery

point, citing the early stage of its project development cycle. For these reasons, Staff is unable to

provide the Commission with any of the most basic information associated with this or any expansion

project including its total investment cost, the associated annual cost, the required distribution

surcharge, the estimated benefit to cost ratio, the potential reduction in wholesale electricity prices, or

even the amount of new firm capacity that would be available to generators. Without such information,

Staff can offer no quantitative assessment of the project’s ability to mitigate wholesale electricity prices.
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Introduction and Cost Savings Analysis
The Coalition to Lower Energy Costs (CLEC) is a non-profit association of individual consumers, large
energy consumers, labor unions and institutions seeking to eliminate the threat to New England’s

families and economy from skyrocketing natural gas and electric prices. CLEC advocates for increased

renewable energy, energy efficiency, demand response and new energy infrastructure to give natural

gas and electricity consumers access to an adequate gas supply, a cleaner energy portfolio and lower
energy costs.

CLEC contends that the best available information shows that the region will require large amounts of

additional pipeline capacity from two major new or substantially new pipelines to fully solve the high

electricity price problem. This pipeline capacity cannot, according to CLEC, be provided by the region’s
electricity market, which is designed on principles oftheoretical short term “efficiency” that ISO-NE

itself acknowledges cannot support the investment needed to remedy the problem. In this

investigation, CLEC advocates for the creation of mechanisms to require each EDC in New England to
contract to purchase capacity from interstate natural gas pipelines in an amount equal to the EDC’s pro

rata share of New England electricity consumption.

According to CLEC, the NED and Access Northeast projects benefit New England separately and then

synergistically, providing 2.2 Bcf/d in additional capacity. Access Northeast serves southern New
England directly whereas NED delivers low cost gas to the Dracut trading point where it can be delivered

to generators directly connected to TGP’s existing system and other pipelines.

CLEC’s claim that the region will need the capacity from two major new pipelines to fully solve the high

electricity price problem, it submitted a February 2014 study prepared by Competitive Energy Services
(CES).6° That study was updated by CES in a December 5, 2014 report titled Report to Tennessee Gas

Pipeline Company L.L.C. and included in this investigation as part of a TGP discovery response. In that

updated study, CES estimated the economic value (i.e., wholesale energy cost savings) of hypothetical

0.2 Bcf/day increments of pipeline capacity and found that between 2.0 to 2.4 Bcf/day of pipeline

capacity was needed to completely eliminate the constraints on regional pipelines. Absent such

capacity additions, CES estimates that regional electricity consumers would pay approximately $3.0

billion annually in additional wholesale energy costs; costs that will place the region at a severe

economic disadvantage relative to neighboring regions ofthe country. As can be seen in Appendix 1,

Page 1 below, with each 0.2 Bcf/day increment of capacity the cumulative power cost savings increase

but at a diminishing rate suggesting that as the additional capacity approaches 2.4 Bcf/day the pipeline

constraints become insignificant and the cumulative annual savings level off at about $3 billion.

Applying the results of CES’ work to NED, which as noted is a 1.3 Bcf/day project, produces cumulative

annual wholesale energy cost savings of about $2.5 million,61 well within the range of cost savings

projected by ICF for the NED project.

60 “Assessing Natural Gas Supply Options for New England and their Impacts on Natural Gas and Electricity Prices”
February 17, 2014.
61 This estimate assumes NED is the first project built.
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assumptions understate the estimated energy cost savings while others overstate the savings. For

example, CES assumed that the spot price for natural gas in New England would be $5/MMBtu during

any hour when the combined demand for natural gas from LDCs and gas generators was less than the

combined capacities ofthe region’s pipelines. Other consulting firms such as ICF and Black & Veatch

assert there is strong empirical evidence for natural gas prices to spike whenever pipeline utilization

rates exceed 75%. This suggests that CES’ $5/MMBtu gas price assumption understates gas prices and

hence energy costs under the base case scenario and as result understates the potential cost savings

associated with incremental pipeline capacity.

The updated dispatch model used by CES to estimate cost savings reflects changes in several important

variables including an expected decline in north-to south gas flow on Maritimes out of Canada;

increased pipeline capacity into New England to reflect the likelihood that the AIM and TGP Connecticut

Expansion project will get built; increased peak day LDC gas demands; and reduced oil and LNG prices to

reflect changes in energy markets. Despite these changes, it is important to note that the modeling

results depend in large part on two critical variables: the number of hours LNG-fueled generation is

estimated to be on the margin prior to the addition of incremental capacity; and the assumed price of

LNG. Changes in these variables can significantly impact the modeling results.

Because energy cost savings are directly proportional to the difference between the price of LNG and

the price of natural gas assumed in the dispatch model, the expected future price of LNG is critically

important to the modeling exercise. For example, had CES assumed that the price of LNG going forward

was $1O/MMBtu instead of $14/MMBtu, the cumulative annual cost savings at the 1.3 Bcf/day and 2.4

Bcf/day capacity levels are reduced to about $1.4 billion and $1.7 billion respectively. These results are

shown in Appendix 1, Page 2. Because world LNG prices have fallen since CES completed its update, we

believe the reduced cost savings may be more indicative of future benefits, all other things being equal.

However, all other things are rarely equal. If the addition of new pipeline capacity significantly reduces

the demand for LNG during winter months it may be difficult for the region to maintain multiple LNG

regasification facilities. In the event one of the two major LNG facilities closes, LNG prices may increase

as the sole supplier seeks to recover its fixed costs over a smaller volume. Since this potential increase

in LNG prices is not reflected in CES’ estimate of energy costs under the incremental capacity scenarios,

the cost savings estimates may be understated.

Finally, as noted, cost savings are driven in part by reductions in the number of hours LNG-fueled

generation is on the margin. Data provided by CES shows that the modeled daily LNG requirements are

higher than actual daily injections from Canaport in 2013, suggesting the cost savings are overstated.

However, CES states that the model injections may be higher than Canaport deliveries during the winter

months because it assumed that dual-fuel generators operate on LNG before they operate on oil when

pipeline gas is un available, an assumption that may not hold under ISO-NE’s Winter Reliability Program.

That notwithstanding, CES states that since the delivered prices of oil and LNG are similar, the effect on

energy cost savings should be small.
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Page 389
Initial Comments
Despite Staff’s May 14 guidance letter encouraging stakeholders to submit non-pipeline as well as
pipeline solutions to the high winter wholesale electricity price problem, the Conservation Law

Foundation (CLF), a non-profit environmental advocacy organization, elected not to include in its

submission a fully developed alternative to incremental pipeline capacity stating that the Commission

appears to have already concluded that a pipeline solution is needed and that alternatives such as LNG

natural gas are unreliable.

CLF believes that it is not necessary or wise for New Hampshire or the region to take actions that would

promote construction of a new natural gas pipeline. CLF suggests that the volatility of the wholesale gas
and electric markets argues against any intervention that requires funding by electricity consumers
through significant subsidies. While Staff acknowledges there are risks to consumers of financing energy

infrastructure projects through electric rates, we also recognize there are risks to consumers of

continuing with the way things are now. For this reason, Staff disagrees with the contention that risk

necessarily argues against market intervention. Clearly, state policy makers will have to weigh the
potential benefits and costs of projects designed to reduce high winter electricity prices when deciding

whether to have consumers fund those projects.

In support of its contention that the winter 2014/15 price reductions do not support state intervention

in electricity markets, CLF notes that the futures markets for wholesale electricity are predicting another

moderately priced winter. Specifically, it states that as ofiune 1, 2015 the CME Group’s 5 MW day-

ahead on-peak product for ISO-NE’s internal hub for the six months December 2015 to May 2016 was

trading at an average price of less than 8 C/kwh, significantly lower than the retail rates paid by some

New Hampshire customers last winter. However, CLF was unable to provide any studies that show that

wholesale electricity futures prices are a good predictor of future wholesale electricity prices. In fact,

when asked to provide the corresponding CME Group futures market prices as of June 1, 2013 and June

1, 2014 in order to test their predictive ability, all CLF would say was that it does not have access to the

requested information. The fact is that wholesale electricity prices are the result of many factors

including weather conditions, the availability and price of LNG, fuel oil prices, and power plant outages,

none of which can be predicted with great certainty. So, for CLF to suggest that prices for this coming

winter could be far lower than last winter is completely contrary to what it says just two paragraphs

later, which is that future wholesale prices are very uncertain.

CLF also contends that neither new pipeline capacity nor proximity to Marcellus Shale wellheads ensures

protection from cold-weather price spikes. While it is true that the addition of incremental pipeline

capacity in New England will have no effect on the constraints that drive price spikes on upstream

pipelines such as those that deliver to the Texas Eastern M-3 trading point,62 it is completely false to say

that that incremental capacity will have no effect on prices at, say, Algonquin ciygates. The addition of

incremental capacity to the regional pipeline system, whether through the expansion of existing

pipelines or the construction of new pipelines, will reduce the constraints on Algonquin and TGP

pipelines and lower gas and electricity market prices, particularly during the coldest winter days.

62
The elimination ofthese price spikes will be resolved over time with investments in new upstream pipeline

capacity expansion projects.
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clearly demonstrated in the testimony of CES filed on behalf of CLEC, the report of ICE on behalf of Page 390

Eversource and Spectra, and the report of CF on behalf of TGP all of which are part of the record in this

investigation. To be clear, Staff is not saying that the Access Northeast project or the NED project will

eliminate the existing pipeline constraints. We are saying, however, that the benefits of each project

will substantially exceed the project’s implementation costs even ignoring the benefits of enhanced

electric grid reliability.

On the potential role of LNG in addressing winter peak prices, the Commission in its FERC Fuel Assurance

filing acknowledged that the reduction in electricity prices in winter 2014/15 compared to winter

2013/14 can be attributed in large part to a surge in gas sendout from the region’s LNG import

terminals, including previously idled offshore terminals. That surge, however, was made possible by a

reduction in world LNG prices that enabled terminal operators to successfully compete with fuel oil and

high priced pipeline natural gas to supply gas generators. Unfortunately, as ISO-NE has so clearly stated,

there is no guarantee that the market conditions that enticed LNG tankers to New England in winter

2014/15 will recur in future winters. This means the very high prices of 2013/14 could reappear just as

quickly as they disappeared in 2014/15 assuming of course similar extreme weather conditions. Finally,

it is important to note that the increased availability of LNG in winter 2014/15 did not eliminate price

spikes or energy cost premiums as CLF seems to imply. As can be seen in Figure 7 below, which is copied

from Attachment 2 to Eversource’s filing in this investigation, wholesale electricity prices continued to

exhibit substantial volatility though not as high as in winter 2013/14. This volatility resulted in wholesale

electricity costs in winter 2014/15 about $2 billion higher than winter 2011/12.

Figure 7: ISONE Winter Energy Market Prices (%O1%.%O1S)

Staff now turns to CLF’s claim that the over 400,000 Dth/day of new LDC capacity associated with the

Spectra AIM and TGP Connecticut Expansion projects, expected to be in service by November 2016,

could achieve all or most of the objectives that special Commission action may target. If by this

statement CLF is suggesting that the above referenced projects will alone result in a long-term reduction

in winter period wholesale gas and electricity prices, Staff would dispute that claim. As Figure 3 in this
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weather conditions and without the Access Northeast project peak winter gas prices are projected by Page 391

ICF to fall during the 2016 through 2019 period as a direct result of the capacity added by the AIM,

Connecticut Expansion and Atlantic Bridge projects. However, from 2019 through 2028 peak winter gas

prices are projected to increase significantly due to expected strong growth in the demand for gas for

heating and electric generation and associated growing supply constraints. That is, while gas and

electricity consumers will continue to benefit from the new capacity throughout the term of the

contracts, the forecast growth in the demand for gas is projected to result in price increases over time

rather than decreases. In short, the new LDC capacity will not produce the long-term reduction in gas

and electricity prices that presumably would be the goal of any regional pipeline capacity initiative.

CLF notes that LDCs currently release surplus pipeline capacity on the secondary market, and use the

resulting revenues to reduce gas rates to residential and business customers. However, state

intervention in the gas market that results in the procurement by generators of incremental pipeline

capacity and lower natural gas prices will reduce the revenues available from the release of capacity and

in turn raise the rates paid by gas customers, according to CLF.

Staff has several concerns with this argument. The first is that CLF’s inability to quantify the alleged

negative rate impact makes it difficult to determine whether this is an issue worthy of consideration.

The second and far more important concern is that CLF fails to take into account the positive impact on

natural gas prices and hence rates resulting from adding incremental pipeline capacity to the regional

pipeline system. That is, the reduction in natural gas prices associated with new pipeline capacity will

benefit gas consumers as well as electricity consumers.

Finally, CLF contends that Commission action to add new pipeline capacity to the region “is emphatically

not a positive step for achieving the needed reductions in carbon emissions from the electric sector to

achieve New England and New Hampshire’s climate goals.” However, when questioned on this issue,

CLF was less emphatic and appeared to agree that displacing an existing non-gas generator that has a

high C02 emissions rate with a new combined cycle gas generator that has a low C02 emissions rate

would lower the average system-wide emissions rate and in the process contribute to reductions in

carbon emissions.

Winter Only LNG “Pipeline” Solution

A. Project Overview
on August 31, just two weeks before Staff’s report to the Commission was due, CLF supplemented its

comments in the investigation with a 46 page report prepared by the consulting firm Skipping Stone that

proposes a solution to what it terms New England’s natural gas deliverability problem.63 Because the

report was presented by CLE in this investigation, Staff naturally assumed that the proposed solution

was submitted as an alternative to the procurement of incremental pipeline capacity to solve the gas

and electricity prices spikes that have plagued New England over the past few winters. However, it

quickly became apparent that the principal purpose of the proposed solution was not to offer an

incremental LNG capacity solution but instead to modify the gas supply procurement practices of New

England’s LDCs in order to reduce the cost of meeting peak winter gas demands and only secondarily

63 Solving New England’s Gas Deliverability Problem Using LNG Storage and Market Incentives, Skipping Stone
(undated).
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Order, it would appear that our investigation is missing some obvious parties of interest including but
not limited to LDCs, LDC consumers and the Commission’s gas division. Those concerns

notwithstanding, we summarize in the following pages the proposal put forth by Skipping Stone and
offer our initial observations. Clearly, a proposal of this magnitude and complexity requires far more
time and consideration than we have been able to devote to it over the past two weeks.

According to Skipping Stone, the most cost-effective way to address the current shortage of pipeline
capacity is not to construct new or expanded pipelines from the west but to increase the utilization of
the region’s existing LNG infrastructure, which it defines as the combination of LDC-owned satellite LNG
storage and vaporization facilities and onshore and offshore LNG import facilities. Under this solution,
the LNG import facilities are used in conjunction with expanded truck deliveries to refill the satellite LNG
facilities to effectively base-load what Skipping Stone claims are currently underutilized LDC assets.64
This different use of existing satellite LNG facilities would create, according to Skipping Stone, a winter-
only LNG “pipeline” for LDCs to meet their gas demands on peak days while maintaining excess supply

available for sale on the secondary market to gas generators and other spot market consumers.

Skipping Stone contends that this different use of the satellite LNG assets would require advance

contracting of approximately eight cargoes or 24 Bcf of LNG delivered over a 90 day winter period to
meet 2020 gas demands, during which time LNG would be vaporized 50 days each winter when the
demand for natural gas is projected to exceed pipeline capacity from the west with the excess supply

available for release to gas generators.65 Fifteen cargoes or 45 Bcf of LNG would be needed to meet

forecasted 2030 gas demands.

Skipping Stone asserts that its solution is not only technically feasible, but would save LDC consumers
initially over $340 million a year and as much as $4.4 billion over twenty years, as compared to new

pipeline capacity, while also providing peak winter deliverability that will lower wholesale electricity

prices on a scale comparable to new pipeline capacity additions.

B. EconomIcs ()f6A,Tiflter_Oniy LNG ‘Pipeline” vs. New Pipeline
For the purposes of this comparison, Skipping Stone assumes an LDC is faced with the option of entering
into a precedent agreement to purchase 160,000 Dth/day (i.e., 0.16 Bcf/day) of incremental pipeline
capacity66 at a rate of $1.5 Dth/day or alternatively contract for 160,000 Dth/day of LNG for just 50

days.67 While the former would cost $87.6 million per year in fixed cost exclusive of commodity costs,
the latter would cost $76.7 million inclusive of gas cost.68 After adding commodity costs69 to the pipeline

64 According to Skipping Stone, the increased utilization of the region’s LNG facilities will free up existing pipeline
capacity under contract to LDCs that can in turn be released to the secondary market for the use of gas generators.
65 On a September 11 conference call with Staff, Skipping Stone attributed the 50 day capacity deficit projection to
a 2014 report by ICE International. It also stated that the 50 day capacity deficit applies to the years 2020 and
2030.
66 The new or expanded pipeline is assumed to have a total capacity of 0.8 Bcf/day.

:: That is, 8 Bcf of LNG gas supplies. . . .

Assumes an average landed LNG cost of $9.59/Dth (inclusive of margin for terminal operator) over the first S
years and 8 Bcf of gas supply.
69 Calculated as the product of 3.2 million Dth and an average natural gas price of $3.60 per Dth. The 3.2 million
Dth is Skipping Stones estimate of the amount of gas actually needed.
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full capacity ofthe pipeline would produce an annual savings of about $112 million for New England Page 393
LDCs or approximately $2.2 billion over the 20-year life of transportation capacity contracts under the

pipeline option. Skipping Stone asserts that only 3 Bcf of the 8 Bcf is actually needed to meet LDC

capacity deficits leaving 5 Bcf for generators. That is, when scaled up to the full capacity of the pipeline,

9 Bcf of LNG is used to meet the capacity deficits.

Importantly, Skipping Stone says that “in order to facilitate this solution” regulators should permit LDCs

to treat the difference between the landed cost of LNG and the cost of pipeline gas7° (i.e., in the

hypothetical $9.59/Dth of LNG on average over the 5 year period versus an assumed $3.60 /Dth winter

average pipeline gas price over the same period) the same way they treat pipeline capacity payments:

that is, as a fixed cost for accounting purposes.7’ This accounting treatment would allow the price of the

surplus LNG to be sold to generators a price at least equal to the cost of pipeline gas, a result that means

electric market clearing prices would be the same as ifthe LDC had purchased incremental pipeline

capacity and released the rights to that capacity to gas generators. That is, the proposed accounting

treatment is fundamental to achieving the wholesale energy cost savings that accrue to electric

consumers under the pipeline capacity option.

While Staff does not take a position on the proposal at this time, we have one major concern. Our

concern relates to the claim that the demand for natural gas exceeds pipeline capacity on just 50 days

during the winter. If the region is capacity deficit on more than 50 days each winter then clearly the

unmet electric sector demand for gas would increase as would the cost of the Skipping Stone proposal.

In other words, the cost savings relative to the pipeline option would shrink. In this regard, it is

important to note that ICE projects that in winter 2020 daily gas demand will exceed supply capacity

under normal weather conditions on 63 days.72 By 2035, the projected duration of capacity deficits

lengthens to an estimated 113 days. Eurther, under design weather conditions ICE projects the duration

of capacity deficits to be even longer ranging from 78 days in 2020 to 122 days in 2035. Clearly, if ICE’s

projections of capacity deficits are accurate, the volume of LNG required to meet the unmet electric

sector gas demands (under both normal and design weather conditions) will be far greater than Skipping

Stone has estimated, thus significantly reducing the cost savings relative to the pipeline option and

decreasing the surplus gas supplies available for resale to gas generators.

Finally, because LDCs use the satellite LNG facilities to maintain gas distribution system reliability and

help meet firm customer demands on peak winter demand days, Staff believes they will be very

reluctant to use the associated capacity to mitigate non-firm gas and electricity price spikes.

NEW ENGLAND POWER GENERATORS ASSOCIATION
The New England Power Generators Association (NEPGA) is the trade association representing

competitive electric generating companies that own approximately 25,000 MW of capacity throughout

New England including 2,700 MW in New Hampshire. Most of these electric generators are fired by gas

70 The cost of pipeline gas is defined as the price of gas at Henry Hub.
71

Equivalent to $18 million per year.
72 New England Energy Market Outlook — Demand for Natural Gas Capacity and Impact of the Northeast Energy
Direct Projects, ICF International, September 2015.
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NEPGA urges the Commission not to intervene in the competitive energy marketplace in support of out-
of-market energy infrastructure initiatãves that seek to subsidize interstate natural gas pipeline

expansion projects and large-scale hydroelectric and wind energy purchases via the construction of high

voltage transmission lines. NEPGA’s principal argument in support of its recommendation is that New

England’s electricity and fuel supply markets are performing efficiently as evidenced by the significant

investments being made in new power plants, the development of new pipelines, and the

implementation of new and creative concepts to increase energy supplies, all without consumers

bearing the risks associated with those investments. Undercutting those efforts through subsidized out-

of-market initiatives could have significant unintended consequences for the power system and

electricity consumers, according to NEPGA.

In the electric sector, NEPGA contends that the markets are responding appropriately and aggressively

to price signals by making necessary investments to support reliability and enhance competitive pricing

while continuing to meet or exceed state and federal environmental mandates. NEPGA notes that over

1,700 MW of new power plants have been selected in recent Forward Capacity Market (FCM) auctions
and a further 16,000 MW of new resources have provided expressions of interest for the next auction

commencing in early 2016. Subsidized initiatives ofthe type described above could undermine those

investments as well as investments in power plants already operating and providing services to

consumers, says NEPGA.

NEPGA also contends that LNG can play an important role in meeting winter electricity demands and

reducing natural gas prices, presumably as an alternative to out-of-market pipeline expansion initiatives,

although this argument does not actually appear in its comments. Instead, NEPGA seems content to

draw attention to the 31 Bcf of LNG injections during the December 2014 through February 2015 period,

almost double the 16 Bcf of gas from LNG imports the previous winter.

In the natural gas sector, NEPGA states that several natural gas pipeline projects have recently been

proposed in New England with the potential to bring up to 2.74 Bcf/day of new capacity into service

between 2016 and 201$, of which over 0.8 Bcf/day has already been subscribed and potentially

available to generators during the winter months.

Turning to NEPGA’s claim that three pipeline projects totaling 2.74 Bcf/day of new capacity have been

proposed with the potential to reduce winter constraints, it is important to note that the Northeast

Energy Direct project has been reduced in size from 2.2 to 1.3 Bcf/day. More importantly, that scaled

down project will not go forward without regulatory commission approval of LDC and EDC customer

charges to pay for the new capacity. Furthermore, the 0.642 Bcf/day of Spectra AIM and PNGTS

Continent-to-Coast capacity is subscribed by LDCs and therefore completely dependent on gas customer

approved rates for their development. Thus, to the extent NEPGA is offering these projects as examples

of investor financed projects without the support of regulated rates, that obviously is not the case. Also,

as demonstrated by the ICE study attached to Spectra’s comments in this investigation and in particular

Figure 18, while these and other LDC based pipeline expansion projects will benefit the region

throughout their terms they are not sufficiently large to prevent the expected increase in demand for

gas from driving prices up over the long term.
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Energy Link and the New England Clean Power Link — again presumably as examples of market-based

energy projects developed in response to market signals and without out-of-market subsidies.

However, none ofthese projects are likely to be implemented absent long-term contracts with regional
EDCs.

Finally, regarding the potential role of LNG in mitigating future winter gas and electricity prices, Staff

agrees with the implication that the reduction in wholesale energy prices and costs during the 2014/15

winter compared to winter 2013/14 can be attributed in part to increased supplies of lower cost LNG to
the region.73 However, as noted by ISO-NE in its April 2015 review of winter 2014/15 power system

performance, “LNG is a globally-priced commodity and its availability in New England is dependent on

worldwide demand. New England’s record-high natural gas and wholesale energy prices during winter
2013/14, along with high forward prices late last year, provided strong economic signals to LNG

suppliers to bring tankers to the region this winter.” Unfortunately, there is no guarantee that the same

market conditions that enticed tankers to New England in winter 2014/15 will recur in future winters.

As ISO-NE concluded in its review, lower LNG supplies in future winters would exacerbate New England’s

gas pipeline constraints, and heighten the potential for a return to the high wholesale energy prices

experienced in winter 2013/14. Furthermore, because the landing price of LNG is unlikely to come close

to the price of natural gas in the Marcellus Shale production area, we believe winter electricity prices

will continue to reflect sizable basis differentials even when LNG supplies are plentiful. It is for these

reasons that Staff does not share NEPGA’s view that LNG is a dependable long-term alternative to

pipeline expansion for mitigating future winter gas and electricity prices.

UNITIL ENERGY SERVICES AND LIBERTY UTILITIES
Unitil Energy Systems (Unitil) recognizes the key role that natural gas plays in today’s regional electric

market and that during periods when access to gas becomes scarce wholesale electric prices may

become high and volatile. The ideal solution, according to Unitil, is to change regional electric market

rules to enable and require gas generators to secure firm access to gas supply but regulatory and

political barriers appear to have stalled efforts to implement such rule changes.

However, Unitil does not believe having EDC play the role of counterparty in long term contracts with
pipelines is the next best alternative. If EDCs are required to enter contracts to backstop natural gas

infrastructure, Unitil contends that other parties who might otherwise decide to contract for pipeline

capacity (such as generators and the merchants who supply them) would not do so. State regulators

and policy makers should, according to Unitil, exercise patience to see how the electric market responds

to over 1 Bcf/day of recently announced pipeline expansion projects before decisions are made on 15 or

20 year commitments by EDCs.74 In addition to these expansion projects, Unitil contends that there is

the prospect of new electric transmission projects which could bring an incremental year-round electric

supply to the region, which would reduce the demand for gas and hence gas and electricity market

prices.

73
The drop in oil prices also helped moderate wholesale energy prices and costs.

74
The 1 Rd/day of publicly announced capacity expansions is made up of 0.342 Bcf/day from Spectra’s AIM

project, 0.072 Bcf/day from TGP’s Connecticut Expansion, 0.153 Bcf/day from Spectra’s Atlantic Bridge project, and
0.5 Bcf/day from TGP’s NED project.
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project viability and access to liquid supplies are critical considerations, maintaining a preference for

diversity among projects will improve the likelihood that all or most gas generators will be able to access

the additional natural gas supplies.

In the event the states chose to go ahead with a region-wide solution and purchase pipeline capacity

under long term contracts with EDCs, Unitil declined to directly answer the question of whether it would

voluntarily agree to pay a portion of such capacity costs even if it were not required to contract for

capacity. The most Unitil would say was that “it would seem feasible to allocate a share of net capacity

costs from an EDC who does contract for pipeline capacity to an EDC that does not.” In contrast, Liberty

Utilities states that it “would be willing to pay its portion of any region-wide solution that may be

implemented provided such costs would be fully recoverable from all of its customers during the period

Liberty is obligated to pay for such costs.”

Regarding Unitil’s contention that the over 1 Bcf/day of publicly announced pipeline expansion projects

will meaningfully reduce winter period natural gas prices and in turn wholesale electricity prices, we

direct the Commission’s attention to ICF’s report for Eversource and Spectra on the Access Northeast

project. That report, which is discussed above in the section addressing energy cost savings associated

with the Access Northeast project, shows in Exhibit 18 that under normal weather conditions and

without Access Northeast peak winter gas prices are projected to fall during the 2016 through 2019

period as a direct result of the capacity added by the AIM, Connecticut Expansion and Atlantic Bridge

projects. However, from 2019 through 2028 peak winter gas prices are projected to increase due to

expected strong growth in the demand for gas for heating and electric generation purposes. Even with

Access Northeast, which adds approximately the same amount of capacity as the LDC portion of NED,

ICE projects peak winter gas prices to increase throughout the 2019 through 201$ period. In summary,

Unitil’s instinct that the recently announced pipeline expansion projects will reduce winter period gas

and electricity prices is not supported by careful analysis.

STAKEHOLDER MARTIN
Ms. Martin is an active member of the Town of Rindge Energy Commission but notes that her comments

in the investigation are not submitted on behalf of any organization, company, lobbying group or special

i nte rest.

Unlike many stakeholders in the investigation, Ms. Martin does not subscribe to the view that the root

cause of New England’s high winter period wholesale and retail electricity prices is caused by a shortage

of gas infrastructure. Rather, she seems to hold the view that New Hampshire, and presumably the

region, does not have an electricity price problem at all. Her rationale appears to be that the focus on

electricity prices is wrong. If the focus was on electric bills, New Hampshire would not have a major

problem because it is ranked close to the middle of the pack.

Ms. Martin also believes power generation within the region should be more rather than less diverse.

She infers that had the region had a more diverse generation portfolio in the winter of 2013/14, like

PSNH and the state ofVermont (which supplies a significant portion of its load with fixed price contracts

with non-gas resources that act as a hedge against volatile gas and electricity prices), it would have been

better able to withstand the worst of the winter.
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response to reduce natural gas demand during the heating season through the use of smart meters and
customer incentives; more distributed generation (i.e., behind the meter solar PV systems) made
possible by legislative fixes that provide for the expansion of net metering regionally; increased financial
support for low income homeowners unable to pay the cost of rooftop solar installations; an expansion

of weatherization and energy efficiency programs; and greater development of renewable resources

including onshore and offshore wind projects.

Staff does not dispute that energy efficiency and renewable resources have an important role to play in
solving the problem of high and volatile electric prices in New England, which we believe is a real
problem that many businesses and residences in the region are struggling to overcome. Indeed, the
Commission has said on several occasions that there is no single solution to the problem of high
electricity prices and that expanded energy efficiency programs, increased importation of Canadian

hydroelectricity and increased development of renewable resources can all contribute to mitigating high

prices. However, Ms. Martin’s suggestion that whatever is ailing the region can be solved with these
resources alone does not withstand scrutiny as was clearly demonstrated by the Massachusetts Low Gas
Demand Analysis prepared by Synapse Energy Economics in January 2015 for the Massachusetts

Department of Energy. Synapse was tasked with answering two key questions:

A. What is the current demand for and capacity to supply natural gas in Massachusetts?
B. If all technologically and economically feasible alternative energy resources are utilized, is

any additional natural gas infrastructure needed, and if so, how much?

In order to answer these questions, Synapse evaluated eight scenarios some of which took into account

all technically and economically feasible energy efficiency and renewable resources as well as 2,400 MW
of incremental Canadian hydroelectric imports. Notwithstanding the inclusion of these alternative

energy resources, Synapse found that in order to balance supply and demand for natural gas in
Massachusetts in 2020, natural gas pipeline additions that range from 0.6 Bcf/ day to 0.8 Bcf/day were
needed. In 2030, the range of required pipeline additions increased slightly to 0.6 Bcf/day to 0.9

Bcf/day. When scaled up to the whole of New England, the equivalent range for 2020 would be 1.1

Bcf/day tol.5 Bcf/day, higher than the 1.1 Bcf/day estimated by ICF in its 2014 Phase II study conducted

for ISO-NE.

OTHER STAKEHOLDERS
Many stakeholders chose not to submit concrete solutions and instead focused on related issues such as

New Hampshire’s historically high energy costs, compared to the rest ofthe nation, and the damage
those costs do residents, businesses, non-profit organizations, and the state’s overall economy. BAE

Systems, for example, claims that the cost of doing business in New Hampshire is not competitive with
other regions of the country, largely because our highest-in-the nation cost of electricity. In terms of

actions, some such as the Greater Londonderry Chamber of Commerce urge the Commission to take
whatever steps it deems necessary to ensure more affordable sources of energy are available to the

state while others like the Business & Industry Association and BAE Systems recommended forging

ahead on specific energy infrastructure projects such as pipeline expansion to deliver incremental

supplies of natural gas and new electrical transmission lines to transport low cost hydroelectric and wind
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Mr. Howard Moffett, a member of the Science, Technology & Energy Committee of the New Hampshire

House of Representatives, submitted comments that reflect his own views (rather than those of the

Committee) on the causes of and solutions to the high winter period wholesale electricity prices. In

summary, Mr. Moffett asserts that there is a strong consensus that the problem is caused by insufficient

pipeline capacity feeding the region from west to east and that that consensus is entitled to

overwhelming weight. As regards solutions, Mr. Moffett advocates for a region-wide approach that

results in the construction of sufficient new gas pipeline capacity to eliminate the “basis differential” but
does not see a need for New Hampshire EDC’s or their customers to finance the expansion. This, he

contends, is the responsibility of LDCs. Also, Mr. Moffett does not see LNG imports as part of the

regional solution. LNG prices, he says, are simply too unpredictable and the reliance on more LNG

cargoes in future winters would risk regional blackouts.

In the long-term, Mr. Moffett believes the region needs to transition away from fossil fuels and

decentralize its electric grid. Achieving these policy goals will require development of a strong Energy

Efficiency Resource Standard, the promotion of indigenous renewable energy sources, support for

demand response programs, and incentives for distributed generation.

The Office of the Consumer Advocate (OCA), in its initial comments and response to the July 10 Staff

Memorandum on legal authorities, took a holistic approach to the question of winter price spikes, and

cautioned against market interventions in the first instance. OCA expressed confidence in the ability of

the New England energy markets to respond to the price signals being generated, and the benefits of

the forthcoming roll-out of ISO-NE reforms such as Pay-for-Performance, in upcoming years. OCA did

delineate some criteria for consideration if its preferred course of non-intervention at the market level

were not taken: no long-term commitments from rate payers, such as that for pipeline capacity; a

resource-neutral approach; a recognition ofthe benefits of energy efficiency and other demand-side

management tools; the need to avoid regulatory duplication across state boundaries and between the

federal and state authorities; and the potential benefits of rate smoothing approaches designed to

spread out the impact of winter rates for consumers throughout the year. OCA’s response to Staff’s July

10 Memorandum, as mentioned previously, strongly opposed any conclusion that existing New

Hampshire statutory authority existed for the EDCs to acquire pipeline capacity, and also pointed to the

issue of potential stranded costs as being a potential ratemaking problem of great concern to OCA.

The New Hampshire Electric Cooperative’s (NHEC) primary contribution to the debate over solutions to

the high electricity price problem is that for infrastructure projects paid for by consumers, such projects

should be chosen and implemented in a manner that minimizes costs to consumers. In this regard,

NHEC and other public power systems contend they should be offered the option to participate as

equity partners in both pipeline and electric transmission infrastructure projects, allowing the injection

of lower cost public power debt financing. Interestingly, Eversource believes that even if such

alternative financing mechanisms were feasible, interstate pipelines are unlikely to build infrastructure

for others to own, as such activities depart from their established business models of building, owning

and operating these facilities for the long term. That said, if this is the price for public power systems

agreeing to pay some of the costs of new gas infrastructure projects, Staff urges the representatives of

public power systems to make their case to one or more of the project sponsors.
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challenged.” In support of this position, NHPLAN compared the full cost of the NED pipeline with two

LNG storage options; one based on domestically sourced natural gas and the other on LNG imports.

Under the pipeline option, NHPLAN calculated a typical annual cost to supply 6 Bcf of gas over 60 winter

peak demand days inclusive ofgas commodity costs and 365 days of pipeline transportation charges.

Under the domestically sourced LNG option, the annual cost comprised the cost to purchase 6 Bcf of

natural gas plus the variable cost to liquefy that gas prior to placing it in storage. Under the imported

LNG option, the annual cost is simply the product of the 6 Bcf of gas and the landed price of LNG. Based

on the results ofthese calculations, NHPLAN asserts that the LNG alternatives are significantly less costly

than purchasing pipeline capacity year round to meet winter peak demands.

Staff, however, contends that NHPLAN’s calculations are seriously flawed. While NHPLAN appropriately

included fixed pipeline costs in the pipeline option, under the domestically sourced LNG option it

excluded the fixed costs associated with storage, liquefaction and vaporization facilities. In addition, it

excluded the variable costs of storage and vaporization. As regards the imported LNG option, NHPLAN

excluded the fixed costs of the import terminals, the fixed and variable costs of vaporization, and the

fixed costs of the pipelines to transport the vaporized gas to gas generators. It also assumed

unreasonably that the operator ofthe facilities would sell the commodity at its landed cost exclusive of

margin. For all of these reasons, Staff contends that NHPLAN’s assertion is deficient because it is not

supported by factual analysis.

National Grid, a joint sponsor of the Access Northeast project, submitted comments that among other

things support the idea of EDCs playing the role of counterparties to long-term contracts that enable

pipeline construction. National Grid asserts, however, that this role is conditional on the EDCs

recovering “total costs (including administrative costs and remuneration) associated with the

incremental gas pipeline capacity through a fully reconciling, non-bypassable retail electric cost recovery

mechanism.” While Staff understands and supports National Grid’s position that EDC participation in

pipeline construction must be subject to the necessary cost recovery assurances from regulators

including the recovery of monthly pipeline demand charges and EDC administrative costs, we question

National Grid’s insistence that EDCs must also be compensated for the use of their balance sheets.

Our concern relates to the Access Northeast project, which as we have explained includes both

Eversource and National Grid as joint sponsors with Spectra. Although the financial details of their

partnership with Spectra have not been disclosed, we believe it is reasonable to assume that both

parent utility companies will be adequately rewarded for what we think is a relatively low risk

undertaking. We base this assumption on ICF’s estimate that a $2.4 billion capital investment will

produce a levelized annual cost of $400 million assuming a 20-year contract term. That is, electric

consumers would pay $8.0 billion over the life of the contract. We estimate that about one quarter of

those revenues could be retained by the project partners as profit, while the rest would cover

depreciation expenses, debt costs, and income and property taxes. While Staff acknowledges that the

willingness ofthe EDCs to take on the role of counterparty in the long-term contracts exposes them to

some financial risk, we believe that risk is small given the cost recovery assurances they are seeking. For

these reasons, we urge the Commission to reject any request for such remuneration related to the

Access Northeast project.
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The Office of Energy and Planning (OEP) sent in initial comments setting out the proposition that

another Commission docket, that in IR 14-338 related to rate smoothing, should be combined with this

Investigation, that an expert should be retained to assist Staff in its Investigation, and that “OEP cautions

the PUC against attempting to address wholesale issues on its own.”

COMPETITIVE SELECTION PROCESS
Sponsors of new or expanded natural gas pipelines generally employ open seasons to determine market

interest in their projects. An open season is a process by which the sponsor of a pipeline project solicits

prospective natural gas customers to bid on the available transportation capacity, evaluate the bids

submitted, and award or allocate the capacity among customers that have met the qualification

requirements. As a result of this process, project sponsors and selected customers typically enter into

binding or non-binding precedent agreements that specify, among other things, the amount of

transportation capacity to be purchased and the rates to be paid per unit offirm transportation. It is

common practice for project sponsors and potential customers to negotiate the rates that customers

pay for pipeline services, although the pipelines also must make available FERC-approved cost-based

recourse rates that can be used in the event negotiations prove unsuccessful.

Access Northeast completed an open season May 1, 2015 and executed memoranda of understanding75

with three EDC affiliates of National Grid and four EDC affiliates of Eversource, which together account

for approximately 71 percent ofthe retail electric load in New England. As explained above, National

Grid and Eversource are two of the three sponsors of the Access Northeast project and therefore the

affiliated EDCs are not disinterested observers.76 In addition, the sponsors of Access Northeast have also

had discussions with unaffiliated New England ECDs to gauge their interest in participating in the project

with the goal of spreading the project fixed costs more broadly. The outcome of those discussions has

not been shared with Staff.

NED has completed an open season for New England LDCs and executed precedent agreements with

nine companies for a total firm transportation capacity of approximately 0.55 Bcf/day on the Market

Path segment, leaving approximately 0.75 Bcf/d of additional capacity available for EDCs. On September

9, 2015 TGP began a second open season for EDCs only. Finally, PNGTS has made it known that it

expects to hold an open season for its new expansion project in the 4th Quarter of 2015 or the 1st

quarter of 2016.

75 It is important to note that the MOUs were entered into prior to EDCs meeting with the sponsors of competing
pipeline projects. Furthermore, Eversource declined to provide Staff with a copy of the MOU executed with PSNH,
claiming its terms contain commercially sensitive information that must remain undisclosed while precedent
agreements are under negotiation. The key terms of a precedent agreement typically include the amount of
capacity to be purchased, the rates for firm transportation, and the term of the contract.

76 . . . .Although Access Northeast has been marketed to electric (rather than gas) distribution companies, Eversource
been quoted in the press as saying that the project has also received strong interest from LDCs and that the
company has started the process of negotiating long-term contracts with those companies. The implications of
this development are addressed elsewhere in this report.
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England states decide as a group to proceed with the procurement of incremental pipeline capacity on a
regional basis that procurement not be based on the results of open seasons. Given that the capacity

purchased by EDCs will be paid for by the customers of those companies and not the shareholders, Staff
believes that it is incumbent on regulators to ensure that the target capacity be allocated among

pipeline projects without favor through an open and transparent process that is demonstrably

competitive and results in the lowest possible cost to consumers. As long as a significant number of the
New England EDCs are affiliated with the sponsors of one of the competing pipeline projects, we believe

it will be difficult if not impossible for EDCs to make a convincing case that pipeline open seasons qualify

as fair, open and transparent competitive processes. For this reason, we believe it is imperative that the

states develop and post for comment an alternative competitive solicitation process (i.e., Request for

Proposals (“RFP”)) much like the three southern New England states did when they developed a joint

Clean Energy REP. As is the case here, the purchasers of clean energy products will include New England

EDCs that are affiliated with sponsors of one or more of the projects that are expected to submit bids.

However, unlike the Clean Energy REP, we do not believe it would be appropriate to have the EDCs play

a significant role in the development ofthe RFP or in evaluating the bids. In Staff’s opinion, the terms

and conditions for the pipeline capacity RFP including the criteria for evaluating the bids should be the

responsibility of the states assisted by an independent consulting firm with extensive expertise in gas
and electricity procurement matters. Such independent consultant could also play the important role of

primary bid evaluator. As CLEC correctly observes in its comments, the procurement of pipeline capacity

“is a fundamentally public decision” that should not be delegated to EDCs and certainly not EDCs that

have corporate relationships with project sponsors, and thus are likely to be burdened with conflicting

interests.

The pipeline capacity RFP should be issued on behalf of New England EDCs that volunteer to participate

in the procurement of incremental capacity and should solicit bids for firm transportation services from

pipeline developers that offer such services. We anticipate that the aggregate amount of pipeline

capacity to be purchased would be decided by the New England states through a collaborative effort,

but hopefully somewhat less than the aggregate capacity of Access Northeast and NED projects in order

to maximize the competitive pressures on bidders to offer their best prices. The RFP should also request

binding bids on the ground that if developers are not held to their bids, the competitive process loses its

integrity. Non-binding bids or bids with cost overrun provisions should be discouraged. In addition, the

designers of the REP may wish to consider requesting bids for relatively small increments of capacity

that sum to the agreed aggregate amount in order to eliminate the problem of evaluating bids for

projects of different sizes. Finally, requiring the competitive solicitation process to be transparent,

thorough and overseen by independent evaluators will promote robust competition among pipeline

sponsors to the ultimate benefit of consumers. Absent a demonstrably competitive solicitation, Staff

foresees a significant risk that the negotiations between a project sponsor and potential customers will

not be at arms-length and thus will not produce the most advantageous cost and commercial terms for

consumers.

As regards the criteria for bid evaluation, we agree with CLEC that an important criterion is price. And

by price we mean the delivered price of natural gas. Gas infrastructure projects, whether pipeline or

LNG based, should be graded primarily on the basis of the delivered price of gas. This, however, raises

the difficult question of how to determine in the context of an RFP the average price of gas at a specific
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making such comparisons unreliable. Perhaps the best an evaluator can do is assume that market forces
will eliminate over time any price differential between receipt points, which leads to the conclusion that
the evaluation of competing projects should be based in large part on the rates for firm transportation

service. That is, projects with lower transportation rates should be ranked higher than projects with

higher transportation rates, all other things being equal. For projects with multiple transportation rates,

we recommend that the weighted average rate be used for evaluation purposes.

There is, however, another criterion that some may argue should be ranked as high as the level of
transportation rates in the evaluation process and that is a project’s benefit to cost ratio. While pipeline

capacity increments of the same size should produce the same wholesale energy cost savings, the cost

to implement and hence the benefit to cost ratio may differ if, for example, a portion of the construction
cost is allocated to LDCs rather than EDCs. This allocation of costs to LDCs should, however, enable the

project sponsor to bid a lower transportation rate. Thus, in a truly competitive solicitation process, the

relative firm transportation rates should determine in large part which projects are awarded capacity

contracts.

Additional weight could be given to pipeline capacity proposals that can be readily expanded through

the addition of compression or similar incremental investments — as opposed to replacement of actual

pipe. Further, since delays in pipeline in-service dates are extremely costly to electricity consumers,

additional weight could be given to pipeline capacity proposals that have realistic earlier in-service

dates.

Finally, Staff anticipates that capacity purchased from pipeline projects based on a demonstrably

competitive solicitation process would be allocated among participating EDCs (potentially including

municipal and cooperative utilities) on a pro-rate load share basis. The EDCs would then engage in

negotiations with the winning projects and execute precedent agreements for pipeline transportation

service, which would become effective only after regulatory review and approval.

REGULATORY APPROVAL PROCESS
Any New Hampshire EDC that chooses to purchase capacity under one or more infrastructure projects

would be responsible for seeking Commission approval of its capacity purchases, assuming of course the

Commission must determine that New Hampshire EDCs have the legal authority to enter into long-term
contractual arrangements to benefit their customers. Capacity purchased on the basis of a

demonstrably competitive solicitation process should be regarded by the Commission as satisfying any

statute or regulation requiring the use of least cost procurement practices, meaning that the winning
bids will be those that provide the highest value to electricity consumers. This does not mean, however,

that capacity contracted by EDCs is necessarily in the public interest. In order to meet that standard, we

believe each EDC seeking regulatory approval of its contract must establish that the associated

wholesale energy cost savings will exceed by an appropriate margin the costs of the purchase. To meet

this burden, we anticipate that each EDC or the EDCs as a group will need to hire the services of a

consulting firm with extensive experience in gas industry modeling.
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Base Case — LNG Priced at $14/mmbtu

Summary - Economic Value of Incremental Natural Gas Pipeline

Capacity to New England Electric Consumers
Pipeline
Capacity Hours of Generation by Fuel Type

Pipeline Capacity bcf/d LNG Propane Oil

Base Case 3,136 2113 374 296
+ 0.2 bcfld Capacity 3,336 1723 267 217
+ 0.4 bcf/d Capacity 3,536 1316 198 158
+ 0.6 bcf/d Capacity 3,736 993 144 120
+ 0.8 bcfld Capacity 3,936 750 104 78
+ 1.0 bcfld Capacity 4,136 550 71 56

+1.2bcf/UCapacity 4,336 391 53 46
+1.4bcf/dCapacity 4,536 288 41 35
+ 1.6 bcf!d Capacity 4,736 206 34 28
+ 1.8 bcf/d Capacity 4,936 152 27 22
+ 2.0 bcf/d Capacity 5,136 111 17 12
+ 2.2 bcfld Capacity 5,336 74 11 9
+ 2.4 bcfld Capacity 5,536 54 7 6

Annual Energy Incremental Cumulative Load Weighted
C, Savings Savings Avg. Energy Price

Pipeline Capacity ($) ($) ($) ($/MWh)

Base Case $7,683,828,621 $60.38
÷ 0.2 bcfld Capacity $7,196,238,670 $487,589,951 $487,589,951 $56.55
+ 0.4 bcf/d Capacity $6,662,962,905 $533,269,765 $1,020,859,716 $52.36
+ 0.6 bcfld Capacity $6,215,722,492 $447,126,412 $1,462,046,122 $42.84
+ 0.8 bcf/d Capacity $5,862,015,565 $353,766,927 $1,821,813,055 $46.06
+ 1.0 bcfld Capacity $5,556,608,801 $305,406,764 $2,127,219,219 $43.66
+ 1.2 bcfld Capacity $5,302,503,435 $254,105,366 $2,381,325,185 $41.67
+ 1.4 bcfld Capacity $5,129,225,202 $172,678,227 $2,554,003,412 $40.31
+ 1.6 bcf/d Capacity $4,986,336,567 $143,488,641 $2,697,492,053 $39.18
+ 1.8 bcfld Capacity $4,887,791,007 $98,545,560 $2,796,037,613 $38.41
+ 2.0 bcfld Capacity $4,809,857,582 $77,933,420 $2,873,971,033 $37.20
+ 2.2 bcfld Capacity $4,737,106,541 $72,751,047 $2,946,722,080 $37.22
+ 2.4 bcf/d Capacity $4,696,129,285 $40,977,255 $2,987,699,335 $36.90
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LNG Priced at $10/rn mbtu

Summary - Economic Value of Incremental Naturat Gas Pipeline
Capacity to New England Electric Consumers

Pipeline
Capacity Hours of Generation by Fuel Type

Pipeline Capacity bcfld LNG Propane Oil

Base Case 3,136 2113 374 296
-I- 0.2 bcf/d Capacity 3,336 1723 267 217
+ 0.4 bcf/d Capacity 3,536 1316 198 158
+ 0.6 bcfld Capacity 3,736 993 144 120
•1- 0.8 bcfld Capacity 3,936 750 104 78
+ 10 bcf/d Capacity 4,136 550 71 56
+ 1.2 bcf/d Capacity 4,336 391 53 46
+ 1.4 bcf/d Capacity 4,536 288 41 35
+ 1.6 bcfld Capacity 4,736 206 34 28
+ 1.8 bcf/d Capacity 4,936 152 27 22
+ 2.0 bcf/d Capacity 5,136 111 17 12
+ 2.2 bcf/d Capacity 5,336 74 11 9
+ 2.4 bcfld Capacity 5,536 54 7 6

Load Weighted
Annual Energy Incremental Cumulative Avg. Energy

Costs Savings Savings Price

Pipeline Capacity ($) ($) ($) ($/MWh)

Base Case $6,358,806,914 $49.97
+ 0.2 bcf/d Capacity $6,071,331,989 $287,474,925 $287,474,925 $47.71
+ 0.4 bcf/d Capacity $5,762,959,523 $308,372,466 $595,847,391 $45.28
1 0.6 bcf/d Capacity $5,505,725,096 $257,234,427 $853,021,818 $43.26
+ 0.8 bcf/d Capacity $5,302,777,297 $202,947,799 $1,056,029,617 $41.67
+ I .0 bcf/d Capacity $5,128,848,329 $173,928,969 $1,229,958,586 $40.30
+ I .2 bcf/d Capacity $4,984,670,631 $144,177,697 $1,374,136,283 $39.17
+ I .4 bcf/d Capacity $4,886,506,519 $98,164,112 $1,472,300,395 $38.40
+ I .6 bcf/d Capacity $4,205,074,015 $81,432,504 $1,553,732,900 $37.76
+ I .8 bcf/d Capacity $4,748,977,913 $56,096,101 $1,609,829,001 $37.32
+ 2.0 bcf/d Capacity $4,704,714,006 $44,263,907 $1,654,092,908 $36.97
+ 2.2 bcf/d Capacity $4,663,784,289 $40,929,717 $1,695,022,625 $36.65
+ 2.4 bcf/d Capacity $4,640,646,097 $23,138,192 $1,718,160,817 $36.47

49



Appeal by Petition Pursuant to RSA 541 :6 and RSA 365:21
Joint Appendix of Algonquin Gas Transmission, LLC and

Public Service Company of New Hampshire d/b/a Eversource Energy
Page 405

STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

IR 15-124

ELECTRIC DISTRIBUTION UTILITIES

Investigation into Potential Approaches to Ameliorate Adverse Wholesale Electricity
Market Conditions in New Hampshire

Order Accepting Staff Report and Stakeholder Comments, and Outlining Review Process
for Any Petitions for Capacity Acquisitions and Associated Competitive Bidding

2iUi NO.25,860

January 19, 2016

I. BACKGROUND

On April 17, 2015, the Commission issued an Order ofNotice announcing an

investigation, pursuant to RSA 365:5, R$A 374:3 and :4, and RSA 374-F:8, into potential

approaches involving New Hampshire’s electric distribution utilities (EDCs) to address cost and

price volatility issues affecting wholesale electricity markets in New Hampshire. In general

terms, the Commission ordered the Commission Staff (Staff) to prepare a report regarding the

natural gas resource constraint issues facing the New England electricity market to be filed no

later than September 15, 2015. A report by Commission Staffwas filed as ordered on

September 15, 2015, under the direction ofElectric Division Assistant Director George

McCluskey (Staff Report).’ In advance of the Staff Report’s filing, Staff engaged in a series of

collective stakeholder meetings with interested persons and organizations, including the three

New Hampshire EDCs, and also met bilaterally with certain stakeholders to clarify their

proposals for resolving gas constraint issues and related data responses. This process resulted in

a large volume of written materials, including bilateral data requests and responses between Staff

I The StaifReport is available here: http://www.puc.nh.gov/Regulatory!Docketbk!20 15/15.124/LETTERS.
MEMOS-TARIFFS/I 5-i 24%2020 1 5-09-1 5%2OSTAFf°h2OREPORT.PDF
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and certain stakeholders, which are posted for public inspection on the Commission’s website at:

http://www.puc.nhgov/Electric/Investigation into Potential Approaches to Mitigate

Wholesale_Electricity_Prices.html. Also, the Commission granted leave for interested persons

to file comments directly with the Commission regarding the Staff Report by October 1 5, 2015.

Those comments are posted at: http://www.puc.nh.gov/Regulatory/Docketbkl2Ol5/1 5-124.html

II. ACCEPTANCE OF STAFF REPORT AND STAKEHOLDER COMMENTS

The Staff Report is an overview of the natural-gas capacity constraints in the New

England energy market from a multi-disciplinary perspective: economic, legal, financial,

engineering, and environmental. Interested persons are urged to read the Staff Report and the

other primary-source materials generated by Staff and stakeholders through this investigation to

inform themselves of the issues at hand. We will not attempt to condense or summarize the

broad scope of material available for public inspection, or distill the many varied perspectives

presented by Staff and stakeholders. With one exception (discussed below), the Commission

will also not make judgments at this time regarding the factual content and policy positions

outlined in the Staff Report, the submissions by the various stakeholders, and the data

requests/responses available for inspection. That said, it is clear that Staff engaged in a thorough

analysis of the questions presented in the Order of Notice and the factual information at its

disposal. The Commission will therefore accept the Staff Report as compliant with the directives

set out by the Commission for the investigation in Docket No. JR 15-124, and accept the

companion stakeholder comments.

III. FUTURE REVIEW PROCESS FOR GAS CAPACITY-RELATED PETITIONS

The Staff Report indicated that, in Staff s view, there exists a path under New Hampshire

law for the approval of acquisitions of natural gas capacity resources by New Hampshire EDCs
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for the economic benefit of their customers and the customers of other regional EDCs. See Staff

Report at 9-13 . As indicated by their comments, this position was accepted by certain

stakeholders and opposed by others. It is clear to the Commission, from a review ofthe Staff

Report, stakeholder comments, and ancillary materials made publicly available through this

investigation, that no consensus exists regarding the potential legality of such an acquisition of

gas capacity by a New Hampshire EDC. Furthermore, we expect that such a capacity acquisition

would be highly controversial.

The Commission thus intends to rule on the question ofwhether a New Hampshire EDC

has the legal authority to acquire natural gas capacity resources to positively impact electricity

market conditions, only within the context of a full adjudicative proceeding conducted pursuant

to the New Hampshire Administrative Procedure Act, RSA Chapter 541-A, and only in response

to an actual (as opposed to hypothetical) petition. Such a proceeding would be opened if and

when a New Hampshire EDC files a petition for a proposed capacity acquisition, and related cost

recovery. The Commission would consider the petition in separate phases. In the first phase, the

Commission would review briefs submitted by the petitioner EDC, Staff, and other parties

regarding whether such capacity procurement is allowed under New Hampshire law. If the

Commission were to rule against the legality of such acquisition, the petition would be

dismissed. If the Commission were to rule in the affirmative regarding the question of legality, it

would then open a second phase of the proceeding to examine the appropriate economic,

engineering, environmental, cost recovery, and other factors presented by the actual proposal.

This second phase would involve the usual procedural features of discovery, testimony, rebuttal

testimony, and cross-examination, provided in any adjudicative proceeding before the

Commission.
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Iv. EXPECTED COMPETITIVE BfDDING FOR CAPACITY

As is clear from the Staff Report and the extensive comments filed in this docket, there is

no New Hampshire precedent for EDCs to purchase gas pipeline capacity tbr electric

generators. That is different from the situation with local gas distribution companies (LDCs)

which sell gas on the retail market. An essential part of an LDC’s business is the procurement of

gas supply for its customers. In New Hampshire, our two gas LDCs are required to file Least

Cost Integrated Resource Plans under RSA 372:37 et. seq. that lay out how they expect to fulfill

their obligations to customers. It is not unusual for an LDC to make a firm commitment to

purchase capacity on a gas pipeline. The LDCs know they must follow appropriate competitive

processes for their gas supply and capacity purchases. Each such procurement is subject to

scrutiny to make sure that the decision is consistent with prudent utility practice.

As indicated, the Commission is not going to rule on substantive questions at the present

time regarding the legality or specific attributes of a natural gas capacity related procurement.

Nonetheless, due to the practicalities of private-sector contracting for such capacity taking place

in advance of petitions for regulatory approval, the Commission will outline one policy directive

to EDCs and stakeholders related to the terms under which such acquisitions would be made.

Under the Commission’s Affiliate Transactions Rules, N.H. Code Admin. Rules, Chapter

Puc 21 00, there exists a strong policy preference against self-dealing in relations between New

Hampshire EDCs and their unregulated affiliates.

Functionally, this would tend to militate against the use of a sole-source acquisition

approach by a New Hampshire EDC seeking to only acquire a gas capacity product from its

competitive, unregulated affiliate. Also, there is a recognition in private industry and regulatory

bodies throughout the United States that competitive bidding acquisition processes provide
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powerful benefits for ensuring pnidency in utility expenditure and, by extension, cost savings for

utility customers, through the introduction of cost discipline, open participation by competitors,

and choices in product acquisition. Those benefits were identified in the Staff Report, which

strongly advocated in favor of requiring that any gas capacity acquisition program by a New

Hampshire EDC be predicated on competitive evaluation and selection processes undertaken by

entities unaffihiated with the project sponsors. Staff Report at 1 1-12, and 46-47. We agree. The

Commission expects that any acquisition of gas capacity by a New Hampshire EDC for the

ultimate benefit of electric customers would be undertaken through an open, transparent, and

competitive bidding/Request for Proposals (RFP)-type process, in which competitors of the New

Hampshire EDC’s corporate affiliates or business partners would also be able to participate.

Furthermore, this competitive solicitation process should be open to all categories of gas capacity

product, including pipeline, Liquified Natural Gas, and Compressed Natural Gas capacity. It

would also include storage solutions to ensure maximal choice and potential cost savings. In

addition, in recognition of various state gas capacity procurement efforts occurring throughout

the New England region, the Commission would accept a New Hampshire EDC’s participation

in another state’s RFP platform where the evaluation and selection of competing projects is the

responsibility of entities that have no affiliation with any of the project sponsors.

V. CONCLUSION

The Commission wishes to thank the Staff for its hard work during this investigation, and

for the preparation of the Staff Report and ancillary materials. The Commission also extends its

appreciation for the various stakeholders’ engagement with this process, for their comments, and

for their ongoing interest in this matter of great importance to our State.
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Based upon the foregoing, it is hereby

ORDERED, that the StaffRepon and companion stakeholder comments in this instant

investigation are ACCEPTED, and that &rnre petitions for gas capacity acquisition programs be

governed by the policy approaches outlined in this Order.

By order ofthe Public Utilities Commission ofNew Hampshire this nineteenth day of

January, 2016.
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New England’s energy situation
‘precarious,’ ISO leader says
By ELI OKUN

Union Leader Correspondent

GOFESTOWN — Energy supplies,
reliability and cost are concerns for
many New Englanders. But they don’t
inspire insomnia in many.

As president and CEO of ISO New
England Inc., however, Gordon van
Welie has more reason to be kept up at
night than most. ISO-NE oversees the
region’s power system.

“I really do think we’re facing some
choices in the region,” he said
Wednesday afternoon, “some crossroads
or forks in the road that we’ll have to
figure out which one we want to take.”

Van Welie’s remarks came at a discussion of New England’s power markets and infrastructure,
hosted by the New England Council at Saint Anselm College’s New Hampshire Institute of Politics.

And he was blunt about the seriousness of the challenges, many of which lack easy solutions, that
are looming for the region in just a matter of years. Van Welie said New England’s current operating
situation is precarious, and it could become unsustainable in extreme cold weather after 2019.

“The ISO does not use words like precarious or unsustainable lightly,” said Peter Howe, a former
longtime reporter for the Boston Globe and New England Channel News who moderated the
conversation. “Take that seriously.”

If New Hampshire and other local states are in danger of having the lights turn off during a cold
snap in just four years, what can be done now?

The answers are not so simple, van Welie said.

Many coal and oil generators have been retired in recent years, and that trend will only continue as
more renewable energy quickly comes online, he said. And demand is expected to remain roughly
fiat over the next decade.

(/storyimage/UL/J160929/NEWS05/160929147/AR/J/AR-
160929147.jpg?q= 100)

_________________

Gordon van Welie, president and EO of . .

ISO New England Inc., addresses the
audience. (ELI OKUN/UNION LEADER
CORRESPONDENT)
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But ensuring adequate supply should be a top priority, Van Welie said. Without sufficient storage
mechanisms, the reliability of renewable energy can be variable and dependent on the weather.

At the center of New England’s energy challenge lie two potentially competing aims, van Welie said:
achieving energy reliability through the competitive wholesale market, as the system’s framework is
set up currently, and reducing carbon emissions. Though the latter goal is a crucial environmental
priority, policy steps to achieve it have the potential to disrupt the market structure.

Van Welie said that personally, he views carbon pricing as one sensible solution — and one that
seems likely for the United States in the long term. “A lot of the fear is dissipating around carbon
pricing amongst asset owners,” he said, adding that even Capitol Hill seems to be warming
somewhat to the idea.

In New England, many of the states support carbon pricing — but having all six onboard would
make the Federal Energy Regulatory Commission more inclined to approve such a filing from ISO,
he said.

In response to a question from the crowd of more than 100, van Welie said he thinks the Seabrook
Station Nuclear Power Plant and the Millstone Nuclear Power Plant in Waterford, Conn., are likely to
remain online at least in the short term.

Van Welie lauded the efforts of the New England Power Pool, which has started a stakeholder
process to try to figure out possible market adjustments and solutions for the region’s energy and
environmental objectives. The group is releasing a framework document by early December,
working with ISO and others in 2017 to formulate a plan.

Whatever the ultimate solution, van Welie added, something has to be done. “A decision not to act
is going to also be a decision,” he said.
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ISO New England: Managing Reliable Power Grid Operations
This Winter

Supplies should be sufficient—barring unexpected resource outages or
fuel delivery constraints

Holyoke, MA—December 5, 2016—Electricity supplies should be sufficient to meet New England’s consumer demand
for electricity this winter, according to ISO New England, the operator of the region’s power system. Because possible
natural gas pipeline constraints could limit electricity production from natural gas power plants, ISO New England has
implemented a Winter Reliability Program that will help protect overall grid reliability.

“Reliable power system operations depends on sufficient resources, adequate fuel supplies, and available
infrastructure for both fuel and electricity delivery,” said Vamsi Chadalavada, executive vice president and chief
operating officer of ISO New England Inc. “The region should have adequate supplies of electricity to meet demand,
barring any unforeseen resource outages or fuel delivery constraints.”

Managing Multiple Risks
Winter has become a challenging time for New England grid operations, especially during the coldest weeks of the year
when the availability of natural gas supplies is uncertain. Approximately 44%—about 14,850 megawatts (MW)—of the
total generating capacity in New England uses natural gas as its primary fuel, and natural gas generated 49% of the
region’s power in 2015. New England’s natural gas infrastructure was not designed to serve demand for natural gas for
both heating and power generation, so on cold winter days, New England’s network of pipelines is near or at capacity
for commercial and residential heating. Any pipeline capacity remaining after heating customers are served can be sold
for power generation. As a result, approximately 3,450 MW of natural-gas-fired generating capacity may be at risk this
winter because of pipeline constraints.

This year, the completion ofthe Algonquin Incremental Market (AIM) Project will increase pipeline capacity into the
region by 342,000 dekatherms of gas per day and is expected to ease concerns about pipeline capacity this winter.
However, in coming years, Local Distribution Companies (LDCs)—that sell gas to heating customers—will continue to
expand their infrastructure and use this increased capacity. Moreover, the region will lose 1,500 MW of coal- and oil-
fired generation this spring that will be replaced primarily by new gas-fired generation, and no additional infrastructure
to deliver or store natural gas is currently being developed. Also, New England has relied on cargoes of liquefied
natural gas (LNG) in recent winters, but these LNG tankers follow global market spot prices and may elect to go
elsewhere, depending on price. They can also be held up by severe weather in winter.

2016/2017 Winter Reliability Program
To help address these multiple risks, ISO New England will again use a Winter Reliability Program to incentivize gas and
oil-fired power plants to procure sufficient fuel before winter begins. The program will run from December 1, 2016 to
February 28, 2017, and include an oil inventory component, an LNG component, and a demand response component.

According to Chadalavada, “Despite planning for these anticipated risks, if the region experiences any combination of
extreme cold for an extended time, power plant outages, and limitations on natural gas delivery, maintaining reliability
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could require the use of emergency procedures. Beyond this winter, the situation will grow even more uncertain
because non-gas power plants are retiring and being replaced primarily with new, gas-fired generation. We are
currently evaluating how the ISO will maintain reliability in the future under these conditions.”

The next non-gas generator to retire will be the 1,500 MW Brayton Point Power Station in Massachusetts that will
close at the end of May 2017.

2016/2017 Winter Outlook by the Numbers
. Peak demand forecast:

0 At normal winter temperatures of about 7 degrees Fahrenheit (CF): 21,340 megawatts (MW)
0 If extreme winter weather of 2F occurs: 22,028 MW
0 Both forecasts take into account the 1,884 MW in energy savings from energy-efficiency measures

acquired through the region’s Forward Capacity Market (FCM)
. Resources with an FCM capacity supply obligation to be available: 31,101 MW

0 Total resources, including both FCM obligations and capability without FCM obligations: 33,942 MW
(A generator’s maximum possible output may be greater than its FCM obligation)

. Natural-gas-fired generating capacity at risk of not being able to get fuel when needed: 3,450 MW

. Winter 2015/2016 peak demand: 19,545 MW on February 14, 2016, for the hour from 6 to 7 p.m.

. All-timewinter peak in New England: 22,818 MWonianuary 15, 2004

. All-time peak demand: 28,130 MW, on August 2, 2006

Operational Procedures to Maintain Reliability
Should unexpected generator or transmission line outages occur, the ISO has procedures in place to maintain
reliability, including calling on demand-response resources to reduce their energy use, importing emergency power
from neighboring regions, and asking businesses and residents to voluntarily conserve electricity.

E;IsoNEw;6;;D

Created in 1997, ISO New England is the independent, not-for-profit corporation responsible for the reliable operation of
New England’s electrc power generation and transmission system, overseeing and ensuring the fair administration of the
regions wholesale electricity markets, and managing comprehensive regional electric power planning.
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